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NATIONAL 
PARKS v. FA A 

AIRPLANE NOISE } 
POLLUTION i 

_ J 

Dan Fossier 

The federal government 
established environmental 
protection as a high priority with 
the passage of the National 
Environmental Policy Act of 1 
1969 (NEPA). 42 U.S.C. § 
4331 (1988). NEPA requires all 
federal agencies to analyze the 
consequences of, and 
alternatives tQ, any proposed 
action which ^fleets the quality 
of the hunrlm environment. 
Agencies rmplement NEPA by 
using Environmental Impact 
Statements (EIS) when planning 
any major project. 1 Accordingly, 
the Federal Aviation 
Administration (FAA) must 
prepare an EIS when planning 
any airport project. If the airport 
is located near a national park, 
the EIS must take into account 
the noise impacts of flights over 
the surrounding environment. In 
National Parks and Conservation 

Ass'n v. FAA . 1993 WL 
243434 (10th Cir.), the Tenth 
Circuit held the FAA's finding 
that a proposed airport project 
had no significant impact on the 
surrounding recreation area was 
continued on page 14 
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NAFTA 

ENVIRONMENTAL 

IMPACT 


Kaki Kelly 

On November 17, amid much 
controversy, the United States 
House of passed the North 
American Free Trade 
Agreement. The debate over 
NAFTA took to the mass 
media, with television 
commercials and full-page 
newspaper ads trumpeting its 
virtues or or condemning its 
dire consequences. Labor 
groups were in solid opposition, 
and while environmentalists 
seemed divided on the issue, 
none were ambivalent. Ross 
Perot debated A1 Gore and by 
all accounts, lost. The fury of 
the discourse and the unlikely 
allegiances that it engendered 
left many people wondering 
what the agreement really was 
about. Here is a brief 
discussion of the issues form an 
environmental perspective. 

What is NAFTA? 

The North American Free 
Trade Agreement will remove 
tariff barriers to trade between 
the U.S., Mexico, and Canada. 
Currently, U.S. goods traveling 

continued on page 5 
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W elcome to the fifth issues of the ELS Reporter. All the material herein has been researched 
and prepared by members of the Washington University School of Law's Environmental Law 
Society for the benefit of the entire law school community and beyond. The Reporter is a 
biannual newsletter discussing legal and non-legal issues affecting your environment. It represents 
a forum in which ELS hopes to raise environmental awareness and is not an attempt to promote a 
single ideology or attitude. Submissions and comments are welcome from anyone, whether a 
member of the law school community or not. We will be happy to publish any articles that deal with 
environmental topics, no matter the viewpoint. We hope that you find our publication informative 
and enjoyable. 

The ELS Reporter uses a modified Bluebook style of citation. Where there are deviations, they are 
intentional, with the goal of making the articles simple and more readable while at the same time 
allowing the reader to find the original sources if she so desires. 

We would also like to thank Professor Richard Lazarus, our faculty advisor, for his guidance, our 
contributors, for all their hard work, and our advertisers who support the ELS Reporter. In addition, 
ELS welcomes new members at any time. Thanks for reading 


Advertisements are welcome at any time. Please send a letter to the Environmental Law 
Society, c/o Washington University School of Law, One Brookings Drive, Campus Box 1120, St. 
Louis, Missouri 63130, for rate and publication information. Telephone (314) 935-6400. 
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Submissions 

Articles may be submitted for 
future issues at any time. Articles 
should be at least 2 pages in 
length and no more than 10 
pages, double-spaced. Please 
turn in a hard copy and a file on 
disk. We prefer Microsoft Word, 
but can accept Word Perfect 
submissions, under either DOS 
or Macintosh operating systems, 
although Mac submissions are 
preferred. Please send in a 3.5" 
disk. 

Comments on this newsletter 
should be sent to the ELS 
Reporter Coordinators, Sara 
Goldsmith & Ed Baird, 
Environmental Law Society, c/o 
Washington University School 
of Law, Campus Box 1120, St. 
Louis, MO 63130. 

Please edit your work carefully. 
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COULD THE GREAT FLOOD OF 93 
HAVE BEEN PREVENTED? 

RESTORATION: THE ENVIRONMENTAL APPROACH 
TO POST FLOOD HAZARD MITIGATION 


Julie Hollenbeck 


I. Background 

The author recently worked 
, with the Tulsa Public Works 
Department researching flood 
issues and policy where she 
participated in a workshop 
concerning post flood response 
from the upper Mississippi basin 
1993 summer flooding. This 
workshop also dealt with the 
mitigation of future flood losses. 
The workshop provided a great 
deal of the background for the 
paper and was the second 
workshop conducted by the 
Association of State Floodplain 
Managers and Association of 
State Wetland Managers. 

The first workshop was held 
in St. Louis and dealt broadly 
with post flood mitigation 
response. The second workshop 
was also held in St. Louis and 
focused on the issue of 
restoration. The workshop was 
an attempt to get environmental 
groups and natural resource 
management agencies to meet 
with floodplain and emergency 
managers to exchange 
information, identify 
opportunities for restoration, and 
make recommendations for 
improving post-disaster 
mitigation and floodplain 
restoration efforts. 

II. The Problem with Past 
Approaches 

Could the Great Flood of '93 
have been prevented? According 
to participants in recently 
conducted flood workshops, the 
answer is both yes and no. As 


the saying goes. Mother Nature 
bats last. In other words, 
human efforts to control 
flooding will never be foolproof. 
In fact, the general conclusion 
reached from the two workshops 
is that often the more "human 
effort" involved the more 
exacerbated the problem 
becomes. 

Although quick to admit that 
there is some role for dams and 
levees, flood officials, land use 
planners, and environmentalists 
are concerned that too much 
human interference may cause 
nature to overreact in flood 
conditions. Human efforts to 
control floods have typically 
focused on controlling flow. 
Dams, levees, and 
channelization control water 
flow by constricting the water's 
movement. For many years, 
these attempts were heralded 
because they were thought to 
mitigate flood damage as well as 
open up land to urban 
development or agricultural use. 

Although there are beneficial 
results derived from these man¬ 
made flood control devices, 
unintended negative 
consequences can also occur. 
For example, as the flow of the 
river is restricted and natural 
ebbs are eliminated, velocity 
increases. The faster water 
loosens extra silt and carries it 
downstream where it must 
compete for space with the water 
flow. In addition, levees cut off 
areas of flood storage, including 
wetlands, which would normally 
serve to reduce flood heights. 
The net result is that heavy 
downpours quickly overwhelm 


the capacity of rivers and 
streams to carry water. 
Moreover, because flood water 
has an uncanny homing ability, 
it quickly finds its way back to 
its natural paths and re-inhabits 
the developed floodplains. As a 
result, the majority of the 
damage in a flood occurs to the 
structures and crops located in 
the floodplains. 

III. Restoration and Other 
Solutions 

There is great concern that 
the post flood response is 
preoccupied only with the issue 
of rebuilding the levees and 
ignores other important flood 
related matters. For instance, 

Officials, land 
planners, and 
environmentalists are 
concerned that 
too much human 
interference may cause 
nature to overreact in 
flood conditions. 

there is little focus on the 
problem of reinvesting in 
property that lies within the 
floodplain and receives recurrent 
damage. Similarly, the rush to 
restore the pre-flood conditions 
indicates a failure to recognize 
the opportunity for restoring the 
natural environment of the river 
system which is rich in 
biological and hydrological 
resources and has aesthetic value 
as well. 

The restoration o f 
floodplain, wetland, and riparian 
zones is the hallmark of the 
environmentalist approach to 
post flood recovery along the 
Mississippi. Restoration gives 
back to the river system both its 
original domain and the 
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expanded area it claimed during 
a flood. This plan therefore 
reduces future threats to health, 
safety, and property loss as it 
discourages redevelopment upon 
the vulnerable floodplain. As 
appealing as restoration is in 
theory, there are practical 
problems with i t s 
implementation. 

IV. Impediments to the 
Implementation of 
Restoration 

1. Emotion 

Floods are devastating to 
those affected. The natural 
response is to repair the damage 
and restore normality. State or 
federal officials interfere with 
this response if they implement 
restoration, since they then must 
prohibit re-investment in the 
floodplain properties. The 
requirement that property 
owners must wait to rebuild 
while alternatives are assessed, 
also prolongs the chaos and 
disruption to the victims' lives. 

Moreover, if the government 
does order restoration, the 
occupants must be relocated. 
Many homeowners resent being 
removed from their homes by 
governmental fiat and instead 
prefer to remain and bear the risk 
of floods. Similarly, farmers do 
not want to lose valuable acreage 
to restore the river. Small 
communities also voice concern 
that dislocation will mean the 
dissolution of their entire 
community. 

2. Understanding 
Terminology 

Many floodplain residents 
are also troubled by the 
ambiguous flood terminology 
tself. Property owners in the 
Joodplain often misinterpret 
;uch terms as the "one hundred 
/ear flood" provision, and 


assume that they bear no risk of 
flooding for one hundred years 
after one flood occurrence. 
However, this provision actually 
refers to a flood which in any 
one year has a one percent 
chance of occurring. It is not 
only possible but often probable, 
that a one hundred year flood 
will occur more than once in a 
one hundred year time span. In 
addition, current flood programs 
generally develop flood 
protection measures with the 
goal of sustaining a one hundred 
year flood, yet, many older 
flood protection measures, 
including levees, were built 
according to fifty year flood 
specifications. 

Unfortunately, 
it often takes a 
monumental disaster 
to effect change. 

The lack of a precise 
definition of "restoration" has 
also hindered the application of 
this policy. Environmentalists 
themselves cannot agree on a 
uniform definition. Some argue 
that the river should be restored 
to its natural state of the 
Pleistocene Age, while others 
argue that the pre-levee stage is 
appropriate. If environmentalists 
cannot put forth a unified 
position, it will be difficult for 
them to promote restoration as a 
potential federal policy. 

3. Bureaucratic inertia 

The federal government 
operates in an environmental 
vacuum. Unfortunately, it often 
takes a monumental disaster to 
effect change. Although the 
federal government has 
expressed its willingness to 
consider alternatives, levees are 
a straight forward solution with 
existing funding. The 


mechanisms for business as 
usual are already in place, thus, 
it is easy for Congress to follow 
the status quo and continue 
rebuilding levees while 
neglecting the environmental 
impact of this narrow approach. 
The environmental community 
has an opportunity to place 
restoration on the table if it can 
make it a palatable alternative. 

4. Funding 

Funding buy-out programs 
is difficult. Just as funding for 
flood measures is available for 
existing approaches, the 
National Flood Insurance 
Program is structured to fund 
rebuilding, not relocating. 
National programs fail to 
recognize that they often have to 
pay more than the market value 
for property because of repetitive 
losses. There is no trigger in 
federal funding that prevents 
spending on property subject to 
repetitive claims. 

V. Recommendations 

The preliminary results of 
the recently conducted 
workshops included the 
following recommendations for 
the White House, federal 
agencies, and Congress: 

(1) Provide real alternatives to 
floodplain occupants and local 
governments in their response 
options to flood damage. 
Reduce future damages by 
providing more flexibility in the 
use of disaster assistance funds 
and allocate additional funds, if 
necessary, to broaden the range 
of alternatives to include 
relocation "buy outs," structural 
floodproofing, creation of 
greenways, wetland restoration 
and other alternatives. 

(2) Create a flood clearing-house 
and improve and tailor the 
delivery mechanisms for 
technical assistance, grant-in- 
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aid, and other forms of 
r assistance to the needs of 
various groups affected by 
flooding, and more actively 
involve these groups in 
formulating and implementing 
long-term solutions. 

(3) Rapidly develop certain types 
of w priority M information critical 
to short and intermediate flood 
responses including more data 
concerning levees and wetland 
restoration sites. 

» (4) Establish demonstration 

projects to show how processes 
operate and determine the 
effectiveness of the various 
* approaches. 

(5) Provide planning and 
technical assistance to states and 
communities. 

(6) Treat flooding in the upper 
Mississippi basin as a prototype 
or "case study” to suggest 
possible future directions for 
multi-objective floodplain and 
watershed management and the 
restoration of aquatic ecosystems 
in other areas of the nation. 

(7) Establish a "blue ribbon" 
commission as a first step in 
designating the upper 
Mississippi and its sub-basins as 
a special, multipurpose, 
watershed planning, 
management, and restoration 
area with the goal of rebuilding 
communities, both human and 
natural. 

VI. Conclusion 

It is important to note that 
while federal initiatives are 
developed and considered, many 
of the participants at the flood 
workshops feel the real work 
and accomplishments must occur 
at the local level. Whether a 
locality is willing to invest in a 
restoration program will depend 
i upon the frequency of its 
flooding and the extent of its 
damages. If communities are 
willing to assess the long term 


impact of flooding, restoration 
may be a viable alternative. For 
others, it may take many more 
floods and many more losses to 
reach the same conclusion. 

VII. Additional Sources of 
Information 

•Association of State Floodplain 
Managers, Inc., P.O. Box 2051, 
Madison, WI 53701-2051. 
•Association of Wetland 
Managers, P.O. Box 2463, 
Berne, NY 12023-9746. 

•U.S. Army Corps of 
Engineers, 1222 Spruce Street, 
St. Louis, MO 63130. 

•City of Tulsa Public Works 
Dept., 200 Civic Center, Room 
515, Tulsa, OK 74103. 

•Julie Hollenbeck, 6820 Delmar, 
Apt. 201, St. Louis, MO 63130. 
NAFTA 

contined from page 1 
to Mexico face a tariff of about 
11%, and Mexican goods 
entering the U.S. are subject to 
a 4% tariff. The tariffs would be 
phased out over fifteen years, 
with the industries requiring 
more protection receiving the 
longest grace period. 

NAFTA is essentially an 
extension of the existing Free 
Trade Agreement between 
Canada and the U.S. into 
Mexico. Once all three 
countries join a free trade area, 
the market will consist or 360 
million people with a gross 
national product of $6 trillion. 

The economic argument in 
support of NAFTA is based on 
an increase in efficiency. With 
zero trade barriers, more goods 
will flow between the two 
countnes. The increase in sales 
will create more jobs and better 
wages in both countries and 
which will lead to enhanced 
buying power in each country. 
Thus, the consumers will be 
able to purchase more, creating 
additional demand for goods. 
Opponents of NAFTA feel that 


the lower wages in Mexico will 
lead to relocation of facilities 
south of the border and a 
resulting net loss of U.S. jobs, 
primarily in manufacturing. 

What are the 

environmental concerns? 

Since 1965, U.S firms have 
been able to establish factories 
in Mexico to take advantage of 
relatively inexpensive Mexican 
labor. These companies, or 
maquiladoras, imported all 
their raw materials and exported 
the finished product back to the 
U.S., paying duties only on the 
value added by the labor. 
Measured in terms of the trade 
it has generated, the program 
has been a success. 

However, the rapid growth 
along the U.S.-Mexican border 
went unmonitored and Mexican 
environmental laws went 
unenforced. Although Mexico 
has stepped-up its 
environmental laws in the past 
few years, it lacks the finances 
to mount an effective 
enforcement effort. In the past 
three years, it has doubled the 
number of environmental 
inspectors to roughly 200, but 
this is still inadequate to deal 
with the 1800 maquiladoras in 
addition to Mexican industry. 
The result is a wasteland created 
by pollution. In the border 
region, the air, water, and soil 
are tainted with chemicals 
accidentally spilled or furtively 
dumped. These problems not 
only affect Mexicans that live 
along the border and work in 
factories, but the polluted water 
and air are crossing the border 
into the U.S. and creating an 
international problem. 

Will NAFTA improve 
the environment? 

Difficult to tell. NAFTA 
will increase manufacturing and 
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trade traffic along the border, 
and exacerbate the 
environmental problems in the 
process. For these reasons, 
environmentalists have called 
for protective provisions to be 
included in the agreement. The 
text of NAFTA contains 
virtually no explicit protection 
of the environment. In response 
to the environmental groups, the 
countries have negotiated a side 
agreement on the environment. 
The Side Agreement established 
a tripartite Commission on 
Environmental Cooperation 
(CEC), an international body 
with an exclusively advisory 
role. Neither this, nor any other 
international body will have any 
enforcement powers. Thus, 
individual states must enforce 
their own environmental laws, 
and other nations can only 
challenge poor enforcement in 
the case of continuing patterns 
of lax enforcement. 

Opponents of NAFTA assert 
that the other parties can force 
the U.S. to lower its 
environmental standards. For 
the most part, this is not true. 
Under NAFTA, another state 
can challenge the environmental 
laws of another country is they 
function of a barrier to trade. 
For a challenger to prevail and 
defeat another country's law, it 
bears the burden of proving that 
the challenged regulation is not 
scientifically based. The dispute 
resolution provision of NAFTA 
explicitly takes the environment 
into consideration, requiring 
that the measures have a basis 
in science, rather than requiring 
that the measures employ the 
most scientifically feasible 
method. This permits the 
nations to take other factors, 
including economics, into 
account. This could possibly 
threaten domestic 
environmental measures that 
have the primary propose of 


encouraging certain 
technologies or energy 
conservation, but for this to 
occur, another country would 
have to challenge the measure 
and risk similar retaliation by 
other nations. 

The standing requirements 
of NAFTA are based on the 
domestic laws of the 
jurisdiction. A party can only 
challenge enforcement of the 
laws in a domestic forum and it 
must be able to allege a nexus 
sufficient to meet that 
jurisdiction's standing 
requirements. There is no 
provision for individuals to 
challenge international 
decisions, though individuals 
can request the CEC to 
investigate a matter. The 
environmental citizen's suit, as 
we know it, is not a pert of 
NAFTA. 

Although NAFTA speaks 
of laudable environmental 
objectives, such as not lowering 
environmental standards in an 
effort to attract investment, the 
agreement contains very little 
binding language. Whether the 
three parties cooperate and 
voluntarily comply with the 
principles of the agreement can 
only be ascertained by actual 
practice. The agreement has an 
escape mechanism which allows 
any nation to abandon the 
accord if it chooses. Thus, the 
success or failure of NAFTA 
depends on how committed the 
parties are to relaxing its 
objectives. 

Do the environmental groups 
support NAFTA? 

Public interest 
environmental groups are 
divided on the issue of NAFTA. 
Some feel that is the best 
vehicle for ensuring the clean 
up and maintenance of 
conditions along the border. 


The other groups feel that the 
provisions do not go far enough 
and the pollution problem will 
increase unfettered. Mexico has 
a history of unenforcement, and 
although it has begun to commit 
resources and workers to 
environmental monitoring and 
enforcement, some groups 
doubt the promises will be kept. 
The major environmental 
groups in favor of NAFTA are: 
World Wildlife Fund, National 
Wildlife Federation, National 
AudobonSociety, National 
Resources Defense Council, 
Environmental Defense Fund, 
Defenders of Wildlife, and 
Nature Conservancy. Some of 
the groups that oppose NAFTA 
are: the Sierra Club, Public 
Citizen, Greenpeace, and 
Friends of the Earth. 

Money is also critical. The 
total bill to clean-up to border 
region and provide water 
treatment and other 
infrastructure is estimated 
between five and fifteen billion 
dollars over the next ten years. 
In addition, Mexican 
enforcement and the CEC 
needs funds to operate. 
Although several methods of 
raising this revenue are on the 
table, such as a border tax, there 
is no definite plan at this time. 
The current situation at the 
border will improve only if the 
project receives sufficient 
funding. At this stage a 
prediction about the 
environmental consequences o r 
NAFTA is premature. The 
agreement has the ability to 
foster a truly cooperative 
international environmental 
monitoring system, but this 
depends on the continuing 
efforts of all three parities. If 
they choose to pursue trade an 
ignore the environmental 
consequences, NAFTA does 
not provide the means to stop 
them. 
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INTERNATIONAL TRADE AND THE 
ENVIRONMENT: 

A Recent Decision by a GATT Panel Demonstrates 
How International Trade Policy Can Undercut 
Environmental Concerns . 


Claudia Newman 

A conflict is emerging 
between environmental concerns 
and international free trade 
policies. Free trade policy aims 
to eliminate the very 7 restrictions 
on trade that are necessary for 
the enforcement o f 
environmental protection 
measures. Free trade advocates 
call for the abolition of barriers 
to trade in order to create a 
global marketplace while 
environmentalists advocate the 
use of trade restraints to 
encourage other nations to 
adhere to more rigorous 
environmental standards. 

Recently, the United States 
placed a barrier on the 
importation of tuna from Mexico 
solely for '’environmental’' 
reasons. A three member panel 
of international trade judges 
made clear that such a barrier is 
not allowed under the General 
Agreement on Tariffs and Trade 
(GATT). The decision provided 
a paradigmatic example of the 
i conflict, suddenly raised an 
awareness of the problem, and 
roused a great deal of 
commentary and suggestions for 
solutions to what is clearly a 
very difficult dilemma. 

During the 1 9 7 0 ’ s , 
environmentalists initiated a 
nation-wide boycott on tuna 
products. They were outraged 
about a fishing practice called 
"setting on dolphin" used to 
locate schools of tuna in the 
Eastern Tropical Pacific Ocean 
(ETP) In the ETP, there is a 
unique relationship between 
dolphin pods and schools of 
tuna, where the tuna tend to 


travel beneath the dolphin pods. 
When a tuna fisherman sights a 
dolphin pod, he then 
intentionally encircles the 
dolphins with a large "purse 
seine" net, then draws the net to 
gather its contents. The dolphins 
are, incidentally, maimed or 
killed. As a result of this fishing 
practice, in the early 1970's, the 
United States fishing fleet was 
alone responsible for killing over 
30,000 dolphins each year and it 
has been estimated that 
approximately seven to eight 
million dolphins have been killed 
in the last thirty years. 

In response to the growing 
public outcry against the vast 
numbers of dolphins being killed 
and injured. Congress passed 
the Marine Mammal Protection 
Act (MMPA), 16 U.S.C.A. § 
1361-1407. The statute requires 
a general prohibition of "taking" 
(harassment, hunting, capture, 
killing, or attempt thereof) and 
importing into the United States 
of marine mammals except in 
explicitly defined circumstances. 
The main provisions that apply 
to tuna harvesting in the ETP are 
set out in MMPA §101. Section 
101(a)(2) authorizes a limited 
incidental taking of marine 
mammals by United States 
fishermen pursuant to a valid 
permit issued by the National 
Marine Fisheries Service 
(NMFS). Section 101(a)(2)(B) 
bans the importation of fish 
caught with fishing technology 
that results in the incidental 
taking of marine mammals. 
Section 101(a)(2)(C) bans the 
importation of the same fish 
from intermediary nations that 


had not adopted a similar 
embargo against Mexico. 

Earth Island Institute, a non¬ 
profit environmental 
organization, brought suit under 
MMPA in U.S. District Court 
for the Northern District of 
California in order to require the 
Secretary of Commerce to ban 
the imports of tuna from 
Mexico. Earth Island Inst, v. 
Mosbacher, (Earth Island D 746 
F.Supp 964 (N.D. Cal 1990) 
affd 929 F.2d 1449, 1452 (9th 
Cir. 1991). The district court 
forced the Secretary to impose 
the embargo and the Ninth 
Circuit affirmed the decision. 
Earth Island Inst, v. Mosbacher. 

929 F.2d 1449, 1452 (9th Cir. 
1991). Mexico chose to 
challenge the United States 
embargo through the GATT 
dispute resolution process with 
the United States appeal from the 
district court decision pending 
before the Ninth Circuit. 


A three-member panel 
of international judges 
made clear that a bar 
on tuna import for 
solely environmental 
reasons violated 
GATT. 

The General Agreement on 
Tariffs and Trade (GATT) 
provides the central legal 
framework for the majority of 
trade which takes place between 
the 106 member nations. Most 
general trade principles can be 
discussed in the context of this 
major international agreement. 
GATT was developed in order to 
create a secure and predictable 
international trading 
environment. Policy makers felt 
that protectionism had been a 
major cause of the Great 
Depression following World 
War I, so GATT was motivated 
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by a desire to tear down trade 
barriers, specifically tariffs, set 
up by nations. The agreement 
was designed primarily to 
liberalize world trade and to 
restrain government interference 
with trade that crossed national 
boundaries, and therefore 
expressly limits each nation from 
resorting to trade restrictions to 
guarantee free and fair 
international competition. 1 

Structurally, GATT consists 
of three major parts: Part I 
(Articles I to II) contains the 
Most Favored Nations 
provisions and tariff concession 
obligations; Part II (Articles III 
to XXIII) which contains most 
of GATT's substantive 
provisions and exceptions to its 
obligations; and Part III (Articles 
XXIX to XXXVII) which 
contains the procedural 
mechanisms for implementing 
the other obligations and 
provisions contained within the 
GATT. Within the entire 
agreement there are three central 
objectives. First, Article I's 
Most Favored Nation Principle 
requires that all contracting 
parties extend immediately and 
unconditionally any privilege 
that it provides to a product to 
like products from all GATT 
contracting parties. 2 Second, 
Article Ill's National Treatment 
Principle prohibits a contracting 
party from discriminating against 
imports for the protection of 
domestic industry. 3 Third, 
Article XI sets forth a general 
ban on acts of protectionism, 
such as quotas or licensing 
schemes. 4 

The GATT policy objectives 
of removal of barriers to trade 
(Article XI) and elimination of 
discriminatory trade practices 
(Article III) were central issues 
in the Tuna/Dolphin dispute. 
The United States, presented, as 
a defense. Article XX(b) and 
(g), which contains exceptions 


to the GATT restrictions. The 
following discussion will 
present a description of only 
these three provisions of GATT 
that are necessary to understand 
the analysis of the panel decision 
which follows. 

Article III presents a general 
obligation which prohibits 
discrimination against foreign 
products to benefit domestic 
industry. 5 The provision 
obligates a nation to treat foreign 
products the same as it treats 
domestic products. A country 
must demonstrate that their 
treatment of foreign products is 
no less favorable than that of 
domestic products. Article III 
has been interpreted to prohibit 
government regulation which 
appears to be non-discriminatory 
on its face but is de facto 
discrimination. Article XI 
contains the other core principle 
of GATT, which is a general 
prohibition of trade barriers. 
Article XI: 1 prohibits the use of 
quantitative restrictions, such as 
quotas and measures other than 
duties that have the effect of 
restricting free trade. 6 This 
provision prohibits a contracting 
party from effecting a limit such 
as a conservation ban, for 


environmental protection 
purposes. 

The exceptions to the 
contracting parties general 
obligations under GATT are 
listed in Article XX. 7 Even if a 
country violates either Article III 
or Article XI, their action may 
still be justified under an Article 
XX exception. The United 
States relied on Article XX(b) 
and (g) for their defense in the 
Tuna/Dolphin Dispute. Article 
XX states in pertinent part: 

"Subject to the requirement that 
such measures are not applied in 
a manner which would constitute 
a means of arbitrary or 
unjustifiable discrimination 
between the countries where the 
same conditions prevail , or a 
disguised restriction on 
international trade , nothing in 
this agreement shall be construed 
to prevent the adoption o r 
enforcement by any contracting 
party of measures :... 

(b) necessary to protect human, 
animal or plant life or health ;... 
(g) relating to the conservation of 
exhaustible natural resources if 
such measures are made effective 
in conjunction with restrictions 
on domestic production or 
consumption . 8 
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The party being challenged has 
the burden of proving that their 
action was not an arbitrary or 
unjustifiable discrimination and 
that the bamer was necessary to 
meet the objectives of the 
exceptions. 

A three member panel of 
trade judges convened to rule on 
the dispute between the United 
States and Mexico on February 
6, 1991. The panel then issued 
its report on September 3, 1991. 
Three of Mexico's claims 
asserted that the embargo 
required by the MMPA was in 
violation of GATT Article's XI, 
XIII, and III. 

The argument from Mexico 
that the MMPA embargo 
provisions were quantitative 
restrictions on importation of 
tuna and therefore violated 
GATT Article XI: 1 was central 
to the decision. The United 
States attempted to argue that the 
direct embargo provisions were 
permissible under Article II 1:4 
because they were regulations 
applied to imported products at 
the time or point of importation 
which did not discriminate. The 
panel recognized that parties are 
permitted by Article 111:4- to 
impose internal regulations on 
products provided that: (1) it 
does not discriminate between 
products; (2) it is not applied so 
as to afford protection to 
domestic products; and (3) it 
accords to imported products 
treatment no less favorable than 
that accorded to like products of 
national origin. The panel 
explained, however, that Article 
111 allows the application of 
importation regulations of a 
product, not the processing of 
the product. The MMPA 
provisions do not refer to tuna as 
a product since they don’t affect 
the composition of the tuna in 
the can. Instead they refer to the 
method of harvesting tuna. 
Therefore, the panel held that the 


import prohibitions were not 
internal regulations applied at the 
point of importations allowable 
under GATT Article 111:4. 

The panel held that the U.S. 
embargo on tuna and tuna 
products from Mexico was 
violative of Article XI. The 
embargo banned the importation 
of tuna caught in the ETP and 
banned the importation of tuna 
deemed to originate in Mexico. 
The embargo was therefore a 
quantitative restriction on 
imports from Mexico. 

At this point the panel turned 
to the heart of the decision: a 
consideration of the exceptions 
in Article XX(b) and (g). The 
United States argued that despite 
any findings by the panel that the 
embargo violated Article XI, the 
ban could be justified under 
Article XX(b) or (g). The panel 
first noted that past practice 
under GATT law has been to 
interpret Article XX very 
narrowly and to place the burden 
on the contracting party found in 
violation of GATT to justify the 
defense. The panel then 
considered the issue of whether 
the ban could be allowed when it 
served solely the purpose of 
protecting dolphin life and health 
outside of its jurisdiction. The 
U.S. pointed out that there were 
no reasonable alternatives to 
achieve such an objective. The 
panel held that Article XX(b) 
does not cover measures 



necessary to protect human, 
animal or plant life or health 
outside of the jurisdiction of the 
contracting party taking the 
measure. Furthermore, even if it 
were to reach so broadly, in this 
situation, the U.S. had not met 
the requirement of necessity in 
the provision. A limitation of 
trade based on such 
unpredictable conditions could 
not be justified under Article 
XX(b). 

The panel then proceeded to 
examine whether the prohibition 
of imports of tuna and tuna 
products from Mexico could be 
justified under Article XX(g). 
The panel rejected the U.S. 
argument that the measures taken 
under MMPA were primarily 
aimed at the conservation of 
dolphin and the import 
restrictions were "primarily 
aimed at rendering effective 
restrictions on domestic 
production or consumption" of 
dolphin. The panel rejected an 
extrajurisdictional interpretation 
of the Article for fear that each 
contracting party could then 
unilaterally determine the 
conservation policies to which 
other nations would be forced to 
conform in order to retain their 
rights under GATT. Again, 
however, the panel pointed out 
that, in this situation, the U.S. 
measures could not be justified 
even if the provision did apply 
extrajurisdictionally. Once again 
a limitation of trade based on 
unpredictable conditions would 
not be regarded as being 
primarily aimed at the 
conservation of dolphins. In 
conclusion. Articles XX(b) and 
(g) did not excuse the U.S. from 
their obligations to lift the import 
ban under GATT. 

In the concluding remarks 
the panel made clear that the 
decision made no comments on 
the appropriateness of American 
conservation measures, as the 
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panel was concerned only with 
how those measures would 
comply with GATT provisions. 
Additionally, the panel stated 
that 

"[A] contracting party is free to 
tax or regulate imported products 
and like domestic products as 
long as it does not discriminate 
against imported products or 
afford protection to domestic 
producers, and a contracting 
party is also free to tax or 
regulate for environmental 
purposes. As a corollary to 
these rights, a contracting party 
may not restrict imports of a 
product merely because it 
originates in a country with 
environmental policies different 
from its own ." 

The panel refused give a 
broad interpretation to GATT 
provision’s which would 
authorize restrictions based on 
differing environmental 
standards. In their concluding 
remarks, the panel suggested 
that, if environmental issues 
were to be addressed, they 
should be addressed b y 
supplementing or amending 
GATT. This decision, the panel 
continued, did not affect the 
rights of parties to “pursue their 
internal environmental policies 
and to cooperate with one 
another in harmonizing such 
policies, nor the right of 
contracting parties to act jointly 
to address international 
environmental problems which 
can only be resolved through 
measures in conflict with the 
present rules of the general 
agreement. ” 

The panel, based on 
these broad policy reasons, 
concluded that the prohibition of 
imports of certain tuna and 
certain tuna products from 
Mexico, and from intermediary 
nations, as well as the provision 
of the MMPA under which they 
were imposed were contrary to 


Article XI: 1 and were not 
justified by Article XX(b) nor 
(g). 

The panel decision left 
the United States in an awkward 
position. Because the decision 
does not directly affect domestic 
environmental law, the United 
States is forced to either abide by 
the panel's conclusion or to 
ignore the decision and apply 
domestic law. If the United 
States follows the panel 
decision, it must allow imports 
of environmentally unsound 
products into the country. On 
the other hand, ignoring the 
decision would demonstrate 
disrespect for the mandates of 
international law and undermine 
the credibility of GATT. 

GATT must be 
changed to reflect 
the link between 
environmental 
protection and 
trade practices. 

The panel's ruling has 
not been finalized and has not 
been adopted by either of the 
parties. A final decision by the 
panel is usually distributed to the 
GATT Council for review' just 
ten days after the decision was 
made. In this case, however, 
the Council deferred 
consideration while Mexico and 
the United States are currently 
negotiating an international 
agreement on ETP dolphin and 
tuna dispute as well as a free 
trade agreement. Because the 
Panel decision was never 
adopted by Mexico or the United 
States, and neither has sought to 
do so, the panel's decision is not 
binding in any way. 

One cannot deny that the 
reasoning behind the decision 
was sound, considering the 
structure of GATT. Thus if 


GATT is not changed or 
supplemented in some way, the 
same construction will certainly 
be applied again in future panel 
decisions. A reformation of the 
law is crucial, because 
environmental protection and 
trade practices are inextricably 
linked and the success of the 
goals of each is critical. Both 
protect the public welfare. 
While liberalized trade will 
promote economic welfare for all 
countries and allow developing 
third world countries a greater 
chance to obtain a higher 
standard of living, 
environmental protection is 
critical for the protection of 
future generations. 
Unfortunately, however, while 
the problem is easily identified, 
it is quite complex, and the 
search for a solution remains 
troublesome. 


* General Agreement on Tariffs 
and Trade, opened for signature 
Oct. 30, 1947, 61 State A3, 55 
U.N.T.S. 187 [hereinafter 
GATT]. 

2 GATT art. I, 61 Stat. at A12, 
55 U.N.T.S. at 196, 198. 

2 GATT art. Ill, 61 Stat. at A18, 
55 U.N.T.S. at 82. 

4 GATT art. XI, 61 Stat. at A33, 
55 U.N.T.S. at 224, 226. 
^Article III: 1 provides: 

The contracting parties recognize 
that internal taxes and other 
charges and laws, regulations 
and requirements affecting the 
internal sale or offering for sale, 
purchase, transportation, 
distribution or use of products, 
and internal quantitative 
regulations requiring the 
mixture, processing or use of 
products in specified amounts or 
proportions, should not be 
applied to imported or domestic 
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products so as to afford 
protection to domestic 
production. 

GATT art. Ill: 1, 62 Stat. at 
3680, 62 U.N.T.S. at 82. 

Article 111:4 states in relevant 
part: 

The products of the territory of 
any contracting party imported 
into the territory of any other 
contracting party shall be 
accorded treatment no less 
favourable than that accorded to 
like products of national origin in 
respect of all laws, regulations 
and requirements affecting their 
internal sale, offering for sale, 
purchase, transportation, 
distribution or use. 

GATT art 111:4, 62 Stat. at 3681, 
62 U.N.T.S. at 82. 

6 ArticleXI:l provides: 

No prohibitions or restrictions 
other than duties, taxes or other 
charges, whether made effective 
through quotas, import or export 
licenses or other measures, shall 
be instituted or maintained by 
any contracting party on the 
importation of any product of the 
territory of any other contracting 
party or on the exportation or 
sale for export of any product 
destined for the territory of any 
other contracting party. 

GATT art. XI: 1, 61 Stat. at 
A32-33, 55 U.N.T.S. at 224, 
226. 

7 GATT art. XX, 61 Stat. at 
A61, 55 U.N.T.S. at 262. 
8 GATT art. XX(b), (g), 61 Stat. 
at A61, 55 U.N.T.S. at 262. 



Chicago v. EPF : 

Update 

Tory McAlister 

In the 1992 Fall Issue of the 
E.L.S. Reporter , we covered the 
Supreme Court's disposition of 
a Seventh Circuit case, Chicago 
v. EPF. 948 F.2d 345 (7th Cir. 
1991), vacated and remanded. 
113 S.Ct. 486 (1992). The 
issue at stake was whether 
municipal incinerator ash 
constitutes "hazardous waste" 
under RCRA. If the ash is 
deemed hazardous waste, then it 
would be subject to the stringent 
regulations in Subtitle C. 
However, a decision classifying 
the ash within the Household 
Waste Exclusion of RCRA's 
section 3001 (i) would trigger the 
more lenient regulations of 
Subtitle D. 

Environmentalists at EDF 
believe that the ash is dangerous 
to human health and must be 
regulated strictly under Subtitle 
C. On the other hand, 
proponents of the residue ash 
exemption cite Congress' 
explicit exemption of the 
operation of incinerators from 
Subtitle C's hazardous waste 
requirements in section 300l(i). 
In addition, on September 18, 
1992, William K. Reilly, the 
former Administrator of EPA, 
issued a memorandum in 
support of the RCRA 
interpretation favoring a residue 
ash exemption. Thus, Reilly 
changed the Agency's long¬ 
standing contrary position. 

The Seventh Circuit held that 
the ash did constitute hazardous 
waste, but the Supreme Court 
vacated the judgment and 
remanded the case. The Court's 
cursory order directed the lower 
court to reconsider its earlier 
decision in light of the Reilly 
memorandum. 


As Matt Collins predicted in 
our 1992 Fall Issue, the Seventh 
Circuit, on January 29 of this 
year, refused to reverse its 
earlier decision in favor of EDF. 
The Court of Appeals was 
unpersuaded by the Agency's 
change in position: "[T]he EPA 
has changed its view so often 
that it is no longer entitled to the 
deference normally accorded an 
agency's interpretation of the 
statute it administers." Chicago 
v. EDF. 985 F.2d 303, 304 (7th 
Cir. 1993). 


Does municipal 
incinerator ash 
constitute 
hazardous waste 
under RCRA? 

In his dissenting opinion. 
Judge Ripple supported giving 
deference to Reilly's position in 
the 1992 memorandum. He 
underscored the reasonableness 
and wisdom of the Agency's 
change in policy in light of such 
a controversial and ambiguous 
issue. According to Judge 
Ripple, the Reilly memorandum 
did not relieve the Seventh 
Circuit from its obligation to 
give deference to the agency's 
interpretations of federal law. 

Chicago sought certiorari in 
the case again, and the Supreme 
Court has granted it. Chicago v. 
EDF . 113 S.Ct. 2992 (1993). 
Oral argument will be on 
January 19, 1994. For the stages 
of the case before the Supreme 
Court, Professor Richard 
Lazarus continues to serve as 
EDF's lead counsel: "Whenever 
you are up against the United 
States on a question of statutory 
interpretation, it's an uphill 
battle, but we have a good shot 
at winning." 
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Contingent Valuation: Method for 
Assessing Environmental Liability 


Ed Baird 

Suppose in the wake of :he 
Exxon Valdez oil spill you 
received a call from someone 
asking, '’How much would you 
be willing to pay to avoid the 
costs of another oil spill?" And 
further imagine that the call came 
not from a public interest group, 
but from the government. Such 
questions were asked in a 
nation-wide survey aimed at 
determining the extent to which 
Exxon should be liable, in 
addition to clean-up costs, for 
the oil spill in Prince William 
Sound. 

The purpose of the survey was 
determine the amount the nauon 
was willing to pay to avoid such 
catastrophes. In attempting to 
value a natural resource, 
economists have identified two 
components of its societal worth 
— the resources' "use values," 
and its "non-use values." A 
resource's use values, those a 
person derives from, say, hiking 
or fishing in an area, are 
relatively easy to measure. 

However, a resource's non¬ 
use value reflects the value 
which a person holds a natural 
resource even though he or she 
never intends to use it. For 
example, although many people 
in this country may never visit 
the Grand Canyon, it is at least 
arguable that many of these non- 
visitors would be willing to 
incur an expense to avoid its 
destruction. This willingness to 
pay, many economists argue, 
reflects the value of the Grand 
Canyon to those people. The 
only method that has been 
developed to measure these costs 
are nationwide surveys, called 
contingent value surveys, like 


that conducted in the aftermath 
of the Exxon Valdez incident 
Determmauon of these values 
is important to assess 
appropriate liability to persons 
that despoil natural resources, 
and to give potential despoilers 
proper incentives to avoid 
inflicting such damage. 
Congress has enacted three 
statutes which allow recovery 
for damages to natural resources: 
CERCLA. the Oil Pollution Act 
of 1990 (OPA), and the Clean 
Vater Act(CWA). 


Many people may 
never visit 
the Grand Canyon, 
but they would 
probably be willing 
to incur expenses 
to avoid 
its destruction. 

CERCLA allows government 

officials, usually state attorneys 
general or departments of natural 
resources, to act as trustees and 
recover for damages to natural 
resources ansing from the 
release of hazardous 
substances. 1 CWA similarly 
allows for recovery of damages 
to navigable waterways for spills 
of hazardous substances from 
vessels, onshore facilities or 
offshore facilities. 2 Under these 
statutes, the Department of the 
Interior (DOl) promulgated 
regulations concerning the 
procedures for assessing such 
damages. In 1986, DOI 
concluded that contingent value 
surveys were a valid method for 
assessing damages to natural 
resources, 3 and this 


determination was affirmed by 
the D C. Circuit in Ohio v. 
Department of the Interior. 4 

Congress created a similar 
scheme for damages to natural 
resources held by the United 
States which were caused by oil 
spills under the OPA. 5 The 
statute empowers the National 
Oceanic and Atmospheric 
Administration (NOAA) to 
promulgate regulations guiding 
the assessment of damages. 6 
The proposed regulation should 
be published soon, 7 and it is 
possible that NOAA will adopt a 
contingent valuation approach as 
a valid damages measure, at least 
in some circumstances. 8 

Despite the relative enthusiasm 
with which regulators embraced 
contingent value surveys, 
economists and commentators 
have been critical of the 
approach. 9 The following 
problems have been identified 
which can bias survey results: 
(1) survey design features; (2) 
incentives for intentional 
nontruthful responses; and (3) 
the possibility of unintentional 
non truthful responses. 

The most important problem in 
the design of a contingent value 
survey is the determination of 
the information given to the 
survey respondent. It is 
important that the respondent 
understand the problem sought 
to be remediated, and the exact 
goal of the response. Even if 
these goals are adequately 
communicated, however, survey 
results may be inaccurate 
because people generally have 
little experience in valuing things 
such as natural resources. 

Another design problem is that 
of starung point bias. It has been 
shown that survey respondents 
"anchor" on the initial response 
offered in a survey, and bias 
their answer toward it. For 
example, if a survey asked, 
"Would you be willing to pay 
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$10 to solve problem X?” the 
$10 figure becomes a reference 
point by which the respondent 
evaluates other possible 
responses. 

However, there are studies 
which show that contingent 
surveys produce results 
consistent with other methods of 


valuation. For example, 
contingent value studies have 
yielded comparable values to 
market prices for water 
qualitychanges and hunting 
licenses. 10 It is far from 
universally excepted, however, 
that the above described survey 
design biases are negligible. 


Intentional nontruthful 
responses occur when a 
respondent sees strategic reasons 
for not answering in accordance 
with his true preference. In the 
context of remediation of a 
natural resource, respondents 
may be inclined to respond with 
a value higher than their true 
preference because they know 
that they are not going to have to 
pay for the remediation. Also, in 
cases where the identity of the 
party at fault is generally known 
(such as Exxon in the Valdez oil 
spill), the respondent may 
respond with a higher value out 
of a desire to punish the party. 

On the other hand, there is 
evidence that strategic responses 
are not a large problem in 
contingent value surveys. For 
example, one study found little 
difference between 
environmentalists and 
nonenvironmentalists in valuing 
natural resource damage. 11 
Other commentators have 
asserted that questionnaires can 
be written to overcome strategic 
bias. 12 

Unintentional nontruthful 
responses occur when 
respondents answer irrationally. 
Suppose, for example, a 
respondent is willing to preserve 
an endangered species for an 
annual payment of $10 per year. 
That respondent should then be 
willing to spend $500,000 per 
year to preserve all 50,000 
endangered species. However, 
it is clear that this is an 
impossible result. 

Other commentators have 
speculated that community 
pressures lead to a "herd effect" 
in which respondents react to 
survey questions based on 
widely reported views rather 
than on true preferences. For 
example, a respondent's 
perception of the risk of 
environmental damage can 
increase when he hears his 


ANATOMY OF A CONTINGENT VALUE SURVEY: 

THE EXXON VALDEZ OIL SPILL 

To see what Americans would pay to avoid a repeat of the 
1989 Exxon Valdez oil spill, the State of Alaska surveyed 1,043 
people in the 50 states. First, interviewers described the 
consequences of the Exxon spill and offered a description of a 
program for preventing future spills: 

Although the cost would be high, the escort ship program makes it 
virtually certain there would be no damage to Prince William 
Sound's environment from another large oil spill during the 10 years 
it would take all the old tankers to be replaced by double hulled 
tankers .... 

Then, the interviewers explained who would pay: 

All the oil companies that take oil out of Alaska would pay a special 
one-time tax which would reduce their profits. Households like 
yours would also pay a special one-time charge . . . in the first year 
and only the first year of the program. 

Next, they estimated the program cost. The dollar figure was 
randomly set at four levels. 

At present, Govenunent officials estimate the program will cost your 
household a total of ($10, $30, $60, $120) . . . This money would 
only be used for the program to prevent damage from another large 
oil spill in Prince William Sound. 

Those who said they would vote for the program where asked if 
they would pay a larger amount ($30, $60, $120, $250). Those 
who said they would not vote for the program were asked if they 
would pay a smaller amount ($5, $10, $30, $60). 

The median response — the answer with that represented the 50th 
percentile of all answers - was $31. The average dollar figure was 
a considerably higher $94. Interpreted as the answer to a popular 
referendum, the median represents the majority view that 
households would be collectively be willing to pay about $2.8 
billion to prevent another spill. Interpreted as a kind of marketing 
survey, the average suggests that households would collectively pay 
$8.6 billion to buy a spill-free environment for Prince William 
Sound. 

— New York Times, Sept. 6, 1993 at 20. 
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neighbors talking about it, 
whether or not his neighbor's 
fears are well founded. 

A further problem with the 
contingent value survey is that it 
typically measures the amount 
respondents are willing to pay to 
remediate or avoid natural 
resource damage, rather than the 
amount respondents are willing 
to accept to allow someone to 
pollute the resource. There is 
growing evidence that people 
assign different values to these 
two quantities. Although 
unexplained by classical 
economic theory, this 
phenomenon has been well 
documented in empirical 
studies. 13 

Despite its problems, the 
contingent value survey remains 
as the only technique for 
identifying society's non-use 
value of natural resources. If this 
value is ignored, resource 
despoilers will tend to be under 
deterred from polluting and 
escape from liability they incur 
to society from polluting 
activities.Although contingent 
value survey results should be 
used with care, they are 
particularly appropriate in cases 
where no other damage valuation 
method is available. 


!See 42 U.S.C. § 9607(f) 
(1988). 

2 33 U.S.C. § 1321(f)(2) 

(1988). 

3 See 43 C.F.R. § 11.35 (1993) 

4 880 F.2d 432 (D.C. Cir. 
1989). While the court upheld 
the agency's determination that 
the contingent value approach 
was appropriate, it remanded the 
regulation to conform with its 
finding that "Congress 
established a distinct preference 
for restoration cost as the 
measure of recovery . . . ." Id. 
at 459. 

533 U.S.C. § 2702(b)(2)(A) 


(Supp. II 1990). 

633 U.S.C. § 2706(e)(1) (Supp. 
II 1990). 

7 See 58 Fed. Reg. 56,201 
(1993) (showing the proposed 
regulation scheduled to be 
ublished in October 1993). 

See NOAA's summary of 
comments received under its 
Advanced Notice of Proposed 
Rulemaking, 57 Fed. Reg. 
8964, 8976-77 (1992). 

^The criticisms and evaluations 
of the contingent value survey 
outlined in this article are taken 
from Frank B. Cross, Natural 
Resource Valuation . 42 Vand. 
L. Rev. 269, 315-20 (1989); 
Carl V. Phillips and Richard J. 
Zeckhauser, Contingent 
Valuation of Damage to Natural 

Resources: How Accurate? 

How Appropriate?. 4 Toxics L. 
Rep. (BNA) 520 (1989); and 
Note, "Ask a Silly Question . . . 
Contingent Valuation of 

Natural Resource Damages. 105 
Harv. L. Rev. 1981 (1992). 
l^See Cross, supra note 9, at 
317, nn.254-55. 

1 1 Brookshire, Ives & Schulze, 
The Valuation of Aesthetic 

Preferences. 3 J. Envtl. Econ. & 
Mgmt. 325(1976). 
l^ld. at n.249. 

l^This phenomenon is 
considered comprehensively in 
Elizabeth Hoffman & Matthew 
L. Spitzer, Willingness to Pay 
vs. Willingness to Accept: Legal 

and Economic Implications. 71 

Wash. U. L.Q. 59(1993). 


National Parks 

continued from page 1 
arbitrary and capricious. 

In National Parks. San Juan 
County, Utah sought to sponsor 
an airport and requested FA A 
approval and funding. The FA A 
prepared an EIS and determined 


that the airport would produce 
no significant impact on the 
recreational experience of 
visitors at the adjacent Glen 
Canyon National Recreation 
Area. Thereafter, the FAA 
issued an order approving 
construction, operation, and 
funding of the airport. 
Environmental groups and 
others sought review of the FAA 
order. In particular, petitioners 
asserted that the FAA ignored 
relevant studies on noise impact 
including one prepared by the 
National Park Service (NPS), 
and that the FAA applied an 
unlawful standard in determining 
noise impacts. The Tenth Circuit 
reversed the F A A * s 
determination of no significant 
impact and remanded to the 
FAA. The court ordered the 
FAA to re-analyze the impact of 
the airport using lawful 
standards and to make use of 
studies not utilized in the current 
EIS. 

The passage of NEPA in 
1969 increased the effect of 
environmental concerns on 
airport planning. Under NEPA, 
any “major federal action 
significantly affecting the quality 
of the human environment” 
requires preparation of an EIS. 2 
Courts have 

been frequently called upon to 
evaluate the adequacy of an EIS. 
Reviewing courts assess 
whether an EIS accomplishes its 
purpose of insuring that federal 
agencies make rational decisions 
about the environmental 
consequences of a project before 
deciding whether to proceed. 3 4 

Section 4(f) of the 
Transportation Act, 49 U.S.C. s 
303(c)(1988), and section 2208 
of the Airport and Airways 
Improvement Act, 49 U.S.C. 
App. s2208(b)(5), guide the 
FAA’s preparation of an EIS. 
Section 4(0 requires the federal 
government to make a special 
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effort to preserve the natural 
beauty of public parks and 
recreation lands. 49 U.S.C. 
s303(a) (1988). The FAA must 
determine whether an airport 
project makes “use” of publicly 
owned lands. Courts have 
recognized that the term “use” 
merits a broad construction 
which goes beyond actual 
physical takings. In Allison v. 
Dep’t of Transp ., 908 F.2d 
• 1024 (D.C. Cir. 1990), the 
D.C. Circuit applied this broad 
construction to evaluate the 
FAA’s determination that noise 
‘ generated by a new airport 
would not “use” a nearbv state 
park. l± at 1028. The FAA 
provided evidence that noise 
created by the new airport would 
generally be about equal to, or 
lower than, that generated by the 
existing airport. The court 
concluded that section 4(f) 
requirements will not be 
triggered when an action will 
have only an insignificant effect 
on the parkland, and therefore 
affirmed the Agency’s decision. 
Id at 1031. 

In making its 4(f) 
determination, the FAA relies on 
threshold levels defined in 
FAA Order 5050.4a to determine 
whether noise impacts are 
significant. 4 These FAA 
guidelines identify certain land 
uses that are considered 
compatible with various 
levels of noise exposure to 
individuals. 5 For example, the- 
level of airplane noise 
which the FAA considers 
compatible with an outdoor 
sports stadium is unacceptable 
over an outdoor music 
amphitheater. 6 If the HIS 
establishes that the anticipated 
i noise impacts from an airport are 
insignificant according to the 
federal guidelines, the FAA may 
approve the project based on a 
finding that no land will be 


“used” by the airport. 

Courts use the arbitrary and 
capricious standard to review 
section 4(0 decisions. Under 
this narrow standard of review, 
courts will defer to an agency’s 
judgment so long as a reasonable 
decision is made. In Citizens 
Against Burlington. Inc, v. 

Busev. 938 F.2d 190 (D.C. Cir. 
1991), the D. C. Circuit 
approved the FAA’s decision to 
expand an airport. The 
Burlington court recognized that 
the FAA possessed an expertise 
in making such decisions and the 
court should respect the 
Agency’s decision if there is a 
reasonable basis for it. 
Similarly, the Court of 
Appeals for the District of 
Columbia Circuit, in Sierra Club 
v. United States Dept, of 

Transp. . 753 F.2d 120 (D.C. 
Cir. 1985), upheld an FAA 
decision permitting the use of jet 
airplanes at an airport located 
within a national park. In Sierra 
Club, the court stated that its 
responsibility was to assure that 
the FAA had considered all 
relevant data to make an 
informed decision which 
adequately accounts for the 
important environmental 
concerns. 

The FAA’s current 
methodology 
for evaluating 
the impact 
of airplane noise 
over national parks 
is inadequate. 

In Sierra Club, the D.C. 
Circuit first noted that airplane 
noise creates particular problems 
in the context of national parks. 
The court realized that park 
visitors are often seeking natural 
solitude, and airplane noise is 
fundamentally inconsistent with 


this type of recreational 
experience. Similarly, airplane 
noise over a wildlife refuge may 
cause unique problems by 
disturbing the natural 
environment. In Allison, the 
court recognized that the current 
FAA regulations were not suited 
to measure the effect of noise on 
people who use parks as a 
refuge and as a place to study 
and observe wildlife. 
Therefore, the court concluded 
that the FAA erred in making its 
section 4(0 determination to the 
degree that the FAA failed to 
measure the effects of noise on 
the expectations of visitors to the 
refuge. 

In National Parks v. FAA . 
1993 WL 243434 (1993), the 
Tenth Circuit used the 
substantial evidence standard to 
evaluate the FAA’s factual 
findings underlying a no 
significant impact determination. 
The court noted that the FAA did 
not use the Ldn methodology 
typically employed in an EIS to 
analyze potential impacts near a 
proposed airport site. Rather, 
the FAA assessed the potential 
impacts based on an audibility 
standard.^ Because the EIS did 
not list any new threshold levels 
based on audibility, such a 
standard did not provide the 
court with clear evidence of the 
standard used by the FAA in 
making its section 4(f) 
determination. 

The National Parks court 
held that the FAA’s 
determination was necessarily 
subjective. The court pointed 
out that the FAA provided no 
empirical evidence to support its 
finding that the airport would 
have no significant impact on the 
recreational use of the area. The 
court stated the the EIS did not 
provide a rational decision 
which the court could assess. 

The National Parks court 
agreed with the FAA’s 
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contention that courts owe 
deference to agency 
determinations in areas where 
the agency has expertise. 
However, the court refused to 
defer to judgments which were 
not supported by rational 
evidence. The court stated that 
the EIS findings that the airport 
would double the current level of 
aircraft audibility appeared to 
contradict the FAA’s final 
conclusion of no significant 
impact. Accordingly, the court 
concluded that the action of the 
FAA approving the airport 
project based on a finding of no 
significant impact was arbitrary 
and capricious. The court 
remanded to the FAA for further 
determination of its possible 
obligations under section 4(f). 

National Parks 

demonstrates 
that courts must 
remain vigilant 
to unreasonable 
agency decisions. 

The National Parks court 
correctly rejected the FAA’s 
decision to fund the airport 
based on its determination of no 
significant impact. Although 
courts have deferred to agencies’ 
decision-making expertise to 
make decisions, the National 
Parks decision demonstrates that 
courts must remain vigilant to 
unreasonable agency decisions. 
The court established that the 
EIS was more than a formality to 
be completed by an agency 
before beginning a project. 
Rather, the court confirmed that 
an EIS must provide objective 
evidence to support its 
environmental decisions. 

Both the FAA and the court 
recognize that the Agency’s 
current methodology for 
evaluating the impact of airplane 


noise over national parks is 
inadequate.^ The FAA must 
develop a proper threshold 
standard to measure the impact 
of airplane noise on park 
visitors’ recreational experience. 
Such a standard should take into 
account the values typically 
associated with the use of 
national parks, such a s 
tranquility and an undisturbed 
study of nature. 

The National Parks decision 
will likely benefit those people 
who value the peace and solitude 
of national parks. The FAA 
will, at a minimum, be forced to 
acknowledge that insignificant 
levels of impact over places such 
as zoos and golf courses bear 
little or no relation to the effect 
of noise on a national park. The 
FAA cannot rely on subjective 
findings in an EIS to support its 
section 4(0 determination; 
rather, the Agency must develop 
an objective methodology to 
measure noise impacts on 
visitors’ recreational experience. 
Future airport planning will 
likely take into account such 
factors as flight paths and 
altitude restrictions when 
undertaking projects near 
national parks. 

National Parks demonstrates 
the continued vitality of NEPA. 
In an effort to 

protect the sanctity of some of 
our nation’s remaining nature 
areas, the National Parks 
decision forces the FAA to give 
thorough consideration to the 
environmental consequences of 
airport planning. 

End Notes 

1. The heart of NEPA is 
section 4332(2)(C) which states: 

(2) all agencies of the 
Federal Government shall— 

(C) include in every 
recommendation or report on 
proposals 

for legislation and other 
major Federal actions 


significantly 

affecting the quality of the 
human environment, a detailed 
statement by the responsible 
official on- 

tO the environmental 
impact of the proposed action, 

(ii) any adverse 
environmental effects which 
cannot be 

avoided should the 
proposal be implemented, 

(iii) alternatives to the 
proposed action, 

(iv) the relationship 
between local short-term uses of 
man’s 

environment and the 
maintenance and enhancement of 
long-term productivity, 
and 

(v) any irreversible and 
irretrievable commitments of 

resources which would be 
involved in the proposed action 
should it be implemented. 
42 U.S.C. s 4332(2)(C) (1988). 

2. 42 U.S.C. s 4332(2)(C) 
(1988). A “major federal action” 
is any action potentially 
subject to federal control and 
responsibility which may have 
major effects- including 
new and continuing projects and 
programs entirely or partly 
financed, assisted, 
conducted, regulated, or 
approved by federal agencies. 
40 C.F.R. s 1508.18(a) 

(1992). 

3. 42 U.S.C. s 4332(2)(C) 
(1988). See Weinberger v. 
Catholic Action of Hawaii, 

454 U.S. 139, 143 (stating that 
an aim of NEPA “is to inject 
environmental 

considerations into the federal 
agencies’ decision making 
process by requiring the 
agency to prepare an EIS.”). 

4. Airport Environmental 
Handbook . Order 5050.4a 
(1985), Department of 
Transportation, Federal Aviation 
Administration. This document 
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Sex, Lies, and Decomposing 
Bodies in Upstate New York: 

A Law Student's Adventure in 
Environmental Enforcement 


provides the FAA extensive 
instructions on the form and 
content of environmental 
assessments for airport projects. 

5. 14 C.F.R. pt. 150, App. A 
(1993). Table 1 appended to the 
regulations provides a 
“Land Use Compatibility” chart. 
Id. at Table 1. The chart lists 
five subcategories within 
the “Recreational” category of 
land use. These include: 
outdoor sports and music 
venues; nature exhibits and zoos; 
amusement parks, resorts, and 
camps; and golf 

courses, riding stables and water 
recreation. 

6. The FAA determines noise 
levels considered compatible 
with specific land uses under the 
Ldn methodology. 14 C.F.R. 
Pt. 150, App. A § A 150.3. The 
purpose of a Land measurement 
is to provide a single number 
measure of the impact of time- 
varying noise over a 24-hour 
period. It was developed for 
noise exposure surveillance and 
as an aid in land use planning. 
John R. Wiley. Airport Admin. 

80(1981). 

7. 908 F.2d at 1029. See 14 

C.F.R. s 150.1 (1993) 

(focusing on the reaction of 
people to noise). The Allison 
court pointed out that these 
regulations neglect the effects of 
noise on wildlife and the natural 
environment. 908 F.2d at 1029. 

8. 1993 WL 243434 at *9. The 
FAA attempted to assess the pre¬ 
airport noise 

environment and project the 
post-airport noise environment 
based on an audibility standard. 
Id. The FAA determined that 
both the number of aircraft and 
the level of audibility would 
double. IcL 

9. The FAA admitted that its 
current Ldn methodology is 
uniquely suited to assess noise 
impact in the immediate airport 
environs. Id. at *8. 


Mike Rasnick 

Popular perception o f 
environmental law is that it is 
only about smokestacks, outfall 
pipes and extremely boring 
statutes. However, this is not 
always the case. This past 
summer, I worked for a state 
environmental protection 
agency. I worked in the 
enforcement division. At first 
my job did consist o f 
smokestacks and outfall pipes, 
but one day, my department 
received a call that changed my 
perceptions of environmental 
law. The state police called to let 
us know that they had received 
information about some dead 
bodies in a field behind a 
coroner’s office. They called us 
because dead bodies are, in this 
state, medical waste and fall 
under one of those previously 
mentioned ‘boring statutes’. 

After we received the call, 
we climbed into our government 
vehicle and headed north to meet 
the state police at the sight. One 
hour later, we were standing in a 
field behind the coroner’s office 
examining bodies in different 
stages of decomposition. Some 
of the bodies were under chicken 
wire, some were half buried and 
others were completely out in the 
open. The sight was gruesome 
to say the least. The coroner 
explained to us that he was 
doing an experiment i n 
conjunction with the F.B.I. He 
said they needed to time the 
decomposition of bodies in order 
to assess how long a body had 
been out in the open. 


Apparently satisfied with the 
coroner’s explanation, the oh so 
diligent state police left the 
scene. Soon after, we to 
decided to return to our office. 
Back at my little government 
cubicle, I decided to call the 
F.B.I and find out if they had 
any other bodies lying out in the 
open around the state. When I 
asked them about this, they were 
surprised, not because I knew 
about the experiment but because 
they had no idea what I was 
talking about. I immediately 
went and told my boss that the 
F.B.I had no clue about the 
bodies. Being the summer ‘piss 
boy’ law student, my boss 
questioned my information. 

Thereafter, he made some 
calls and was horrified to realize 
that the ‘piss boy’ was right. He 
told me to immediately contact 
the state attorney general’s office 
and tell them what I had 
discovered. I informed them of 
the disturbing news. From this 
point on I took a back seat in the 
investigation. However, I was 
allowed to participate because of 
my initial discovery. The story 
began to unfold as follows. 

The coroner had two other 
men working for him. Both 
bore a strange resemblance to 
Igor and were affectionately 
referred to as Igor 1 and Igor 2. 
Igor 1 was caught crossing the 
Canadian border with a trunk 
full of child pornography and 
photographs of himself doing 
unnatural acts with bodies in the 
morgue. When the authorities 
checked the backgrounds of both 
the Igors they found that they 
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were previously convicted of 
pedophilia, obviously they did 
not know about the other philia, 
necrophilia 

Now it was also around this 
time that the Coroner’s summer 
assistant, a female medical 
student, turned up dead in her 
apartment. The coroner, of 
course performed the autopsy 
and determined that she died of 
natural causes. The young 
woman’s parents, skeptical of 
these findings, had the body sent 


to their own town’s coroner. 
That coroner stated that “Helen 
Keller could have seen that this 
woman was strangled”. 

Now if this weren’t enough, 
necrophilia and homicide, 
further investigation revealed 
even more disturbing 
information. Apparently, when 
indigents were brought into the 
morgue, the coroner would 
contact the next of kin. If the 
next of kin did not want to take 
possession of the body, the 
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coroner instead of giving the 
deceased a proper burial, would 
boil the bodies until all that was 
left were the skeletons. He 
would then tell the family, if 
they asked, that the body had 
been buried. He had even gone 
so far as to buy a grave sight and 
head stone on a particular 
occasions to avoid being caught. 
No one knows how many empty 
grave sights there are around the 
state. 

Unfortunately, I had to 
return to school before all the 
information could be uncovered. 
When I left, the biggest 
questions being asked were, 
why did all of this happen and 
why wasn’t it discovered earlier. 
The next time you are forced to 
drudge through one of those 
boring environmental statutes, 
think of my summer experience 
and know that environmental 
law can take you almost 
anywhere. If you're lucky you 
will just have to deal with 
smokestacks and outfall pipes 
not homicide, necrophilia, 
pedophilia and boiled bodies. 


Enviro Q & A: 

1. What percent of US energy 
consumption is from non¬ 
renewable sources? 

A. 92.5% 

!. What % of landfill garbage is 
plastic? 

A. 13% 

What % of American trash is 
incinerated? 

A. 10% 
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WILL ECO-RADICALS SABOTAGE THE EARTH'S CHANCE 
OF ENVIRONMENTAL RESTORATION? 

A Book Review of Martin W. Lewis’s Green Delusions: 

An Environmentalist Critique of Radical Environmentalism 


Sara Goldsmith 

Martin Lewis once endorsed 

radical theories to counter 
modern society's global 
destruction. His primary 
enemies were capitalism and 
technology and he looked 
nostalgically topre industrialized 
small-scale communities as 
models of pristine existence. 
According to Lewis, Earth's 
salvation hinged upon the 
overthrow of capitalism and 
reversion to a primitive lifestyle. 
Lewis tested these ideals during 
an excursion to the Philippines 
where he helped a remote 
mountain tribe convert from 
subsistence to commercial 
farming. His belief that 
primitive cultures intrinsically 
revere and preserve nature was 
shattered, he, along with most 
environmentalists, had been 
seduced by "green 
delusions." Today, Lewis 
whole-heartily embraces the 
future and looks to responsible 
advanced technology for 
solutions to environmental 
crises. 

Lewis's provocative book 
explores and dispels the 
ecological myth held by many 
mainstream environmentalists 
that advanced society i s 
incompatible with ecology and 
restoration is possible only by 
divorcing the current system. 
The book categorizes the 
dominant variants of eco-radicals 
and aptly demonstrates that the 
practical effect of incorporating 
the propositions each espouses, 
would, in every instance, result 
in ecological catastrophe. 
Although somewhat dense with 


detailed analysis, the book is 
upbeat because it does more than 
remind one of the current 
ecocide poisoning our globe, it 
actually proposes feasible 
solutions that do not demand 
complete renunciation of our 
comfortable lifestyle. 


Lewis pithily unravels the 
eco-radicals' passionate dogma 
by challenging them to do more 
than highlight tragedy and offer 
impossible fairytale-like 
solutions. He insists upon 
workable remedies that do not 
involve radical restructuring but 


£ Eco-radicals £ 

Lewis has divided eco-radicals (persons who believe that the 
present society is unsustainable and only a complete restructuring 
will ameliorate the situation) into five major categories: 

1 Antihumanist Anarchism - the central theme is the equality 
of the human race to all other species. They want humans to 
decentralize and return to nature as a stateless, pacifistic race. 

2. Primitivism - is the most extreme form of eco-radical thought. 
Their goals are similar to the previous category, however, they 
encourage rather then condemn the use of violence to hasten 
change. 

3. Humanist Eco-Anarchism - they believe in the superiority of 
humans to other animals and champion decentralized 
autonomous communities governed by democracy. They do not 
wish to return to absolute primitivism but support benign small- 
scale technology. 

4. Eco-Marxism - a purely academic camp, these members 
scorn capitalism and consider it the underlying force behind the 
present environmental crises. They focus not so much on the 
practical remedies marxism could offer but rather on the faults of 
capitalism. 

5. Eco-Feminism - there are many strands of eco-feminist 
radicals. Generally, they believe man's subjection of woman is 
the crux of evil precipitating the exploitation of nature. Each 
subset proffers different methods of attaining model society. 

MARTIN W. LEWIS, GREEN DELUSIONS 27-42 
(Duke University Press, 1992) 
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instead refocus the present 
economic order to reward 
responsible human ingenuity and 
progress. Lewis brands his 
philosophy "Promethean 
Environmentalism" because just 
as Prometheus upgraded the 
quality of life by controlling fire, 
society today should rely on 
human creativity, rather than 
backward visions of primitive 
subsistence, to shape a n 
ecologically sustainable 
economy that supports a high 
quality of life. 

Despite the fact that Lewis 
shares the common quest of a 
healthy environment with eco- 
radicals, he has painstakingly 
denuded their well-dressed 
theories because he fears their 
specious arguments may polarize 
the business and environmental 
communities. If eco-radicals 
explicitly set their agenda on a 
collision coarse with economic 
development, their dreams will 
quickly be derailed due to the 
fantastic momentum of the latter 
force. Lewis is concerned that 
the misperceptions spread by the 
extreme groups will warp the 
public's opinion of legitimate 
environmental concerns and 
solutions offered by mainstream 
advocates. Thus, Lewis strives 
to unite the two unlikely bed 
mates and demonstrate that 
environmentalism is not 
necessarily adverse to economic 
prosperity. 

Lewis outlines how 
capitalism can be readjusted to 
accommodate both 
environmental conservation and 
economic growth. Lewis 
devotes considerable effort to 
vindicating capitalism from its 
perception as an absolute 
exploiter of human labor and 
natural resources. While 
admitting that some capitally 
motivated businesses have 
destroyed the environment in 
pursuit of self wealth, Lewis 


refuses to lay the entire blame on 
capitalism for the world's 
ecological and social travesties. 
In general, Lewis concentrates 
on the inherent competitiveness 
of capitalism as the vehicle to 
promote his dual objectives. He 
hypothesizes that a society 
which efficiently charged firms 
for the economic costs of natural 
resources and pollution would 
create incentives for firms to 
minimize intake and discharge. 
Thus, the possible economic 
profit gained by decreased input 
and pollution output would drive 
firms to create state of the art 
equipment that minimizes these 
costly factors. Nonetheless, he 
warns that such"market magic" 
will not happen without long 
term government policy that 
respects the finite character of 
the Earth and understands the 
crucial interdependence of 
environmental resources and a 
thriving economy. 

In particular, Lewis critiques 
the EPA's regulatory system of 
policing pollution. Presently, 
the EPA sets maximum 
discharge limits of pollutants and 
takes legal recourse against 
violating firms. Lewis reiterates 
most economists' view that such 
a system is intrinsically flawed 
both because firms lack incentive 
to reduce pollution below a 
uniform standard and it is often 
more profitable to continue 
polluting and pay for the 
minimal litigation fines. Lewis 
proposes two market 
mechanisms for more efficient 
regulation: an effluent tax 
system and a tradable permits 
program. 

An effluent tax system 
would allow unlimited dumping 
but subject only to a very high 
tax. Firms would be taxed 
according to the volume of 
pollutants they discharged, thus, 
the system has a built-in 
incentive to reduce waste and 


thereby decrease input costs 
Similarly, the tradable permits 
program would create incentives 
for firms to develop more 
effective technology which 
minimizes effluents and thus 
enables the firm to resell its 
unused permits for profit. 

Green Delusions is a 
comprehensive study of 
competing environmental 
philosophies which examines the 
impact such policies would have 
on the Earth's resources i f 
actually implemented. In 
addition, Lewis expounds upon 
proposals for improving third 
world developing countries' 
standard of living and on 
containing population growth. 
The work's clear message, 
however, is to focus o n 
technological advancement and 
social conscience as the remedial 
tools for long-term 
environmental protection and not 
on glorified visions of past 
primitive existence. 


Classes 

Worthwhile for 
Environmental Law 

• Administrative Law 

• Environmental Law 

• Natural Resources 

• Hazardous Waste 
Seminar 

• Environmental 
Litigation Seminar 

• Land Use Law 

• State & Local 
Government 

• Bankruptcy 

• Federal Jurisdiction 

• Environmental 
Moot Court 
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Crime and Punishment: 

Dealing with Environmental Offenders 


Matt Britton 

The United States Attorney's 
Office (USAO), the Department 
of Justice (DOJ) and the 
Environmental Protection 
Agency (EPA) all prosecute 
environmental crimes. Federal 
prosecutors have discretion on 
whether to seek criminal 
sanctions for environmental 
' violations. On July 1, 1991, the 
DOJ issued its environmental 
crime prosecutorial discretion 
policy. The DOJ weighs the 
following criteria when deciding 
whether to impose sanctions: 
voluntary disclosure of 
violations, self-audits, 
cooperation with investigation, 
preventative measures and 
compliance programs, history of 
noncompliance, internal 
disciplinary action, and 
subsequent compliance efforts. 1 
These factors may also be used 
to mitigate or enhance sentences, 
as well as to decide pleas and 
early settlements. Similarly, the 
EPA examines the following 
factors when determining the 
appropriate penalty: the extent 
of environmental contamination, 
whether there has been a material 
impact on the EPA's regulatory 
functions, and whether the 
defendant has a history of 
noncompliance.2 

Environmental crimes are 
federally prosecuted through two 
general statutory avenues. The 
first indirectly criminalizes some 
prohibited acts effecting the 
environment through the use of 
conventional criminal statutes 
such as the Mail and Wire Fraud 
Statutes, 18 U.S.C. §1341 & 
§1343. Most crimes 
encompassed under these 
traditional federal statutes are 
prosecuted by the USAO. The 


second avenue, which is the 
focus of this piece, consists of 
federal statutes specifically 
targeted at environmental 
wrongdoing. 

There are eight principal 
federal statutes that are used for 
the criminal prosecution of 
prohibited environmental acts. 
Congress has created a dual civil 
and criminal statutory scheme to 
punish prohibited environmental 
acts. In the past, most litigation 
over environmental wrongdoing 
has been civil. However, both 
the DOJ and the EPA appear to 
have become serious about using 
criminal sanctions against both 
corporations and individuals for 
environmental misconduct. 
Federal prosecutors feel that the 
enforcement of criminal 
sanctions provides a much 
greater deterrent effect than civil 
sanctions alone. Whether a civil 
or criminal prosecution is 
brought is determined in part by 
the DOJ and EPA guidelines set 
out above. Environmental 
Crimes Section (ECS) Chief, 
Neil Cartusciello, stated that in 
the first six months of 1993 the 
number of indictments had 
increased by 50% and the 
number of trials by 100%.^ 

Pursuant to the Double 
Jeopardy Clause, a person or 
corporation may not be 
prosecuted civilly and criminally 
for the same prohibited 
conduct.4 However, under the 
doctrine of dual sovereignty, 
both the federal government and 
state government may prosecute 
for the exact same conduct. 5 

The Principle Federal 
Environmental Statutes 

(1) The RESOURCE 
CONSERVATION AND 


RECOVERY ACT (RCRA), 42 
U.S.C. §§ 6901-6992(k), was 
enacted in 1976 and principally 
addresses solid hazardous waste 
management. RCRA defines 
hazardous waste as a solid waste 
that may cause or significantly 
contribute to mortality or serious 
injury, or pose a hazard to health 
or to the environment if treated, 
stored, transported, disposed of 
or is otherwise managed in an 
improper manner. 

RCRA makes criminal: 
knowingly transporting 
hazardous waste to a facility 
without a permit, or knowingly 
storing, treating or disposing of. 
hazardous waste without a 
permit or in violations allowed 
under a permit. RCRA provides 
criminal penalties of up to five 
years in prison, and up to 
$50,000 per day in fines. In 
addition, RCRA has a knowing 
endangerment provision, 
providing penalties of up to 
fifteen years in prison and fines 
of up to $250,000 for 
individuals and up t o 
$1,000,000 for corporations. 
This knowing endangerment 
provision applies to RCRA 
crimes where the actor 
knowingly places another in 
imminent danger, death or 
serious bodily harm. 

(2) The COMPREHENSIVE 

ENVIRONMENTAL 

RESPONSE, 

COMPENSATION AND 
LIABILITY ACT (CERCLA, 
a.k.a.. Superfund), 42 U.S.C. 
§§ 9601-9675, was enacted in 
1980 and primarily addresses the 
clean-up of hazardous waste 
released into the environment 
from abandoned waste disposal 
sites. 

CERCLA makes criminal: 
failing to notify the appropriate 
agency of release of hazardous 
material into the environment; 
failing to notify the appropriate 
agency of a disposal site 
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operating without a permit, 
knowingly reporting false or 
misleading information 
concerning the release of 
hazardous material, and 
submitting false claims for clean¬ 
up reimbursements. CERCLA 
provides penalties of up to three 
years in prison for first 
convictions, up to five years for 
second convictkms, and fines up 
to $250,000 for individuals and 
$500,000 for corporations. 

(3) The CLEAN AIR ACT 
(CAA), 42 U.S.C. §§ 7401- 
7462, is a comprehensive act 
designed to protect United 
States' air sources. The CAA 
regulates both stationary 
(buildings) and mobile (vehicles) 
air pollution. 

The CAA makes criminal: 
knowingly or negligently 
releasing any hazardous air 
pollutant or extremely hazardous 
substance which puts another in 
imminent danger of death or 
serious bodily harm, failing to 
report or to pay fees to the EPA 
as required, and knowingly 
making false statements or 
keeping false records. The CAA 
provides for prison sentences of 
up to five years for each 
violation and penalties up to 
$250,000 for individuals and up 
to $500,000 for organizations. 
Second offenses double the 
penalties and prison terms. 

(4) The WATER POLLUTION 
CONTROL ACT (a.k.a. The 
Clean Water Act (CWA), 33 
U.S.C. §§ 1251-1387, was 
enacted to restore and maintain 
the integrity of the United States' 
navigable waterways. The CWA 
makes criminal: the knowing or 
negligent, unpermitted discharge 
or discharge in violation of a 
permit, of pollutants from any 
"point source," such as a n 
industrial plant, into any 
navigable waterway or public 
sewer system, negligently failing 
to apply for permits on time. 


falsifying permit information, 
and knowingly placing another 
in imminent danger of death or 
serious bodily harm through the 
prohibited release of pollutants. 
The CWA provides for prison 
terms of up to three years and 
fines up to $50,000 per day for 
knowing violations; up to one 
year and up to $25,000 per day 
for negligent violations; and up 
to fifteen years and up to 
$250,000 for individuals who 
endanger others, or up to 
$1,000,000 for corporations 
which endanger others. 



(5) The RIVERS AND 
HARBORS ACT OF 1899 
(Refuse Act), 33 U.S.C. §§ 
401-467, covers the discharge of 
pollutants into navigable 
waterways or sewer systems 
from "non-point sources." 

The Refuse Act is a public 
welfare act, which imposes strict 
liability for prohibited conduct. 
Specific elements for violations 
are not set out in the Act. 
However, the Refuse Act 
provides for prison terms up to 
one year and fines up to $2,500 
per violation. 

(6) The SAFE DRINKING 
WATER ACT (SDWA), 42 
U.S.C. 59 300(f)-300(j), was 
enacted in 1944 to ensure the 
integrity of our drinking water 
by regulating harmful 
contaminants to ground water 
and public water supplies. 

Although states have the 


primary responsibility of 
enforcement of SDWA, failure 
to comply with EPA standards 
for water coolers or ground 
water injections can result in 
federal criminal penalties. 
SDWA provides prison terms of 
up to five years and a fine is 
provided under Title 18 for 
water cooler violations. In 
addition, prison terms of up to 
three years and fines appropriate 
under Title 18 may be assessed 
for injection violations. 

(7) The TOXIC SUBSTANCES 
CONTROL ACT, (TSCA), 15 
U.S.C. §§ 2601-2629, was 
designed to regulate toxic 
substances which move in 
commerce and present health and 
environmental risks. TSCA 
regulates the manufacture, 
distribution and testing of these 
toxic substances. 

TSCA makes criminal: 
commercial use of toxic 
substances which the user knew 
or should have known were 
manufactured or distributed in 
violation of the Act, violations of 
inspection and reporting 
requirements. TSCA provides 
prison terms of up to one year or 
$25,000 per day for each willful 
violation. 

(8) The FEDERAL 
INSECTICIDE, FUNGICIDE 
AND RODENTICIDE ACT 
(FIFRA), 7 U.S.C. 136, was 
enacted to regulate the 
manufacture, distribution, 
registration and application of 
toxic pesticides. 

FIFRA makes criminal: 
knowing violations of the Act,, 
knowing use of or instruction or 
supervision use of a registered 
toxic pesticide in a manner 
inconsistent with its labeling. 
FIFRA provides for prison 
terms of up to one year and 
$25,000 per violation for 
knowing violations of the Act by 
commercial applicators, dealers 
or wholesale and retail 
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distributors. Prison terms of up 
to one year and fines up to 
$50,000 per violation are 
provided for knowing violations 
by manufacturers or registrants 
of toxic pesticides. 

Conclusion 

Individuals and corporations 
may be held liable under most 
provisions of federal 
environmental crimes acts. 
While the knowledge 
requirement for statutory 
offenses is neither clear from 
statute to statute nor from circuit 
to circuit, "[a] majority of courts 
require a showing of more than 
mere negligence, but less than 
specific intent. "6 

Federal agencies have 
recently come under heavy 
criticism for their prosecution 
record of environmental crimes. 
However, the increasing number 
of suits, indictments and trials 
reflect a more diligent campaign. 
In addition, the recent 
amendments to federal 
environmental statutes which 
expand the criminal liability for 
environmental misconduct as 
well as the escalating fines 
imposed on individuals 
corporations, further suggest 
that federal agencies responsible 
for the prosecution o f 
environmental crimes are serious 
about their duties, and will 
prosecute to the full extent of the 
law. 

1. John L. Greenthal, 
PREVENTATIVE MEASURES 
TO AVOID CRIMINAL 
ENFORCEMENT O F 
ENVIRONMENTAL LAWS, 
Administration Practice Course 
Handbook Series, Litigation, 
Environmental Enforcement) 

2. Id. 

3. ECS CONVICTS 
WEALTHY TEXAS 
INDUSTRIALIST, Prentice 



Hall Law and Business, 3 No. 4 
DOJ Alert 6, p.2, April, 1993. 

4. See United States v. Halper, 
490 U.S. 435 (1989). 

5. See United States v. 
Russotti, 717 F.2d 27, 31 (2d 
Cir. 1983). 

6. Adam Abensohn et al.. Eighth 

survey of White Collar Crime, 
Substantive Crimes, 
Environmental Crimes, 30 Am. 
Crim. L. Rev. 565, 571 

(Spring, 1993). 


Quotation 

"Enjoy yourselves, keep your 
brain in your head and your 
head firmly attached to the 
body, the body active and 
alive, and I promise you this 
much: I promise you this one 
sweet victory over our en¬ 
emies, over those desk-bound 
people with their hearts in a 
safe deposit box and their 
eyes hypnotized by desk 
calculators. I promise you 
this: You will outlive the 
bastards." 

—Edward Abbey 


ELS Activities: 

Take a Walk on the 
Environmental Side 


Dan Fossier 
Secretary 

The primary goal of ELS is to 
raise awareness of 
environmental issues in the law 
school and beyond. As a means 
of achieving this goal, ELS 
arranges for prominent 
professional to speak to the law 
school community. Under the 
direction of our Speakers 
Coordinators, Maureen Donahue 
and Kent Mayo, ELS has hosted 
three interesting speakers this 
fall. 

In September, Elizabeth 
Merritt, the senior attorney at the 
General Counsel’s office for the 
National Trust for Historic 
Preservation, stopped by the law 
school when her organization 
was in St. Louis for its national 
convention. Ms. Merritt 
discussed her role as a public 
interest lawyer in the 
environmental field, as well as 
her extensive background in 
environmental litigation at the 
federal appellate level. 

In October, Michael Cannon, 
the Vice-chancellor and General 
Counsel for Washington 
University spoke about 
environmental insurance 
coverage litigation. Cannon is 
one of the nation's leading 
experts on whether general 
liability policies encompass 
environmental compliance costs 
incurred by insureds. His talk 
drew many students from Prof. 
Neil Bernstein's insurance class, 
as well as ELS members. 

Sir Geoffrey Palmer returned 
to the law school in November 
and shared his views on 
international environment policy 
and law. Sir Palmer is a 
distinguished scholar of law and 
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the former Prime Minister and 
Minister for the Environment of 
New Zealand. He currently 
teaches law at Victoria 
University and at the University 
of Iowa. His visits to 
Washington University are 
always enjoyed by ELS and the 
entire law school community. 

In addition to our speakers 
series, ELS has had a lot of fun 
this semester and raised some 
money in the process. Special 
Events Coordinators, Ruben 
Chuquimia and Rich Poulson, 
organized a swinging Muddfest 
happy hour and raffled dinners 
for two at local restaurants. ELS 
faculty advisor. Professor 
Lazarus, walked away with the 
best raffle prize. Hmmm. ELS 
members also got together for 
other happy hours. 

Among other activities, ELS 
ran a successful coffee week this 
semester organized by myself 
and ELS Treasurer Kaki Kelly. 
ELS has also strived to help 
interested students find jobs in 
the environmental area. This 
effort has resulted in our 
compiling listings of available 
environmental jobs, both for the 
summer and as permanent 
employment. Our binder can be 
found in the CSO library. 

Finally, ELS president Tory 
McAlister, along with 3-L’s 
Chris Boehning and Howard 
Benowitz will represent Wash 
U. this Spring at the National 
Environmental Moot Court 
competition. We also look 
forward to a successful 
intramural Environmental Moot 
Court competition next semester 
which ELS vice-president 
Claudia Newman will chair. 

Next semester, ELS will 
host more speakers, and w e 
have volunteered to participate in 
Missouri's clean-up of the 
historic Katy Trail, which is 
currently under construction due 
to damage from the Great Flood 


of '93. ELS grows every year, 
and we hope to continue the 
trend as more students become 
involved in our activities and 
with the ELS Reporter ! A special 
thanks is in order to ELS 
Newsletter Coordinators Ed 
Baird and Sara Goldsmith who 
have worked hard to put together 
this publication. And we 
couldn't talk about ELS activities 
without expressing our gratitude 
to Prof. Richard Lazarus, ELS' 
faculty advisor and hero; his 
guidance and support have 
proved invaluable to ELS. 

We hope that the whole law 
school community enjoys the 
E.L.S. Reporter and stays tuned 
for our upcoming events! 

f r~ -' ^ 


Recycle ! J) 


When done reading 
this newsletter please 
pass it on to a friend 
or recycle it. 

Please do not simply 
throw it in the trash. 
Thanks. 

ELS 

_ J 



MoPIRG: 
Advocating 
the Public Interest 
on Consumer and 
Environmental 
Issues 


Rachel Kao 

Recently I had the pleasure of 

escaping the law school and 
interviewing MoPIRG field 
associate Chris Lockwood. 
Chris, a 1991 graduate of 
Washington University's School 
of Arts and Sciences, acts as a 
program director for the group 
and is well-versed in the day-to- 
day activities as well as the 
administrative functions of the 
group. MoPIRG - the Missouri 
Public Interest Research Group - 
is a non-profit, non-partisan, 
watchdog group dedicated to 
consumer and environmental 
issues. Started in 1971 as a 
student organization at St. Louis 
University by law student Tom 
Ryan, MoPIRG has maintained 
a strong presence on the 
campuses of St. Louis 
University and St. Louis 
Community College at Meramec, 
where students have voted to 
include a waivable fee on their 
tuition bills to support MoPIRG 
and its efforts. As part of a 29 
state nationwide network of 
PIRGs, MoPIRG has had 
significant impact on state and 
national legislators and 
corporations, in addition to 
informing and involving tens of 
thousands of local citizens. 

MoPIRG carries on numerous 
campaigns simultaneously, 
locusing on national issues 
when the Missouri legislature is 
not in session, and state and 
national issues when it is in 
session. Currently, MoPIRG is 
working on ancient forests, 
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clean water, endangered species, 
NAFTA, space billboards, and 
reactivating recycling legislation. 
When the legislature comes 
back, flood plains, air pollution, 
and state-level campaign finance 
reform legislation could also 
occupy the group's attention. 
These issues and several others 
are brought to the public's 
attention, with focus and 
attention shifting to the most 
politically feasible and effective. 

The ancient forests campaign 
is concerned with preserving 
centuries-old forests, 
predominantly in the Pacific 
northwest. The U.S. has already 
lost 90% of its old-growth 
forests, and the remaining 10% 
is in danger unless strong 
legislation is enacted soon. 
While the timber industry argues 
that forest preservation will cost 
jobs, MoPIRG counters that the 
industry has increased output 
while eliminating jobs 
themselves by automating the 
industry. 

The clean water campaign 
works on legislation to decrease 
the release of toxics into 
America's rivers, lakes and 
streams, and increase monitoring 
of water quality. As clean water 
becomes more scarce, and water 
treatment becomes more 
expensive, this becomes a 
consumer issue as well as an 
environmental issue. 

Endangered species are of 
international as well as national 
and local concern. MoPIRG 
champions many species, 
including the unattractive bat, 
which is a vital part of many 
sensitive ecosystems. 
Endangered species also form 
the raw material for many life¬ 
saving pharmaceuticals. 

Of particular concern to the 
law school community, the 
NAFTA treaty will supersede 
national legislation and could 
challenge many food and 


product safety laws if they are 
found to act as a practical barrier 
to free trade. In addition, it is 
fairly certain that the precarious 
environmental protections in 
place now could be weakened or 
eliminated altogether. 

Space billboards are huge 
balloons that would float in 
space, carrying corporate logos 
which would appear from the 
Earth's surface to be the size of a 
full moon. They would interfere 
with scientific astronomic 
observations and worse, they 
would eliminate people's last 
refuge from the bombardment of 
advertising. Other issues like 
recycling legislation presently 
require less attention and work, 

MoPIRG champions 
many species, 
including the 
unattractive bat, which 
is a vital part of many 
sensitive ecosystems. 

but may demand more public 
attention in the future. The 
selection of campaigns arises 
from a synthesis of the national 
organization's (USPIRG) 
suggestions, the public's 
interests, staff interests, 
volunteers' interests, and 
students' interests. After a 
campaign is selected it is 
carefully researched, then funds 
raised from door-to-door 
campaigns, student 
contributions, membership fees, 
and private restricted grants are 
allocated. MoPIRG lobbies 
legislators, operates phone 
banks, syibmits petitions, and 
supervises letter-wri ti ng 
campaigns to inform and 
persuade the appropriate parties. 

In addition, MoPIRG 
researches consumer protection 
issues and compiles reports of 
findings, which are released to 


the media and made available to 
the public. Recently, MoPIRG 
published a report on toxic art 
supplies and manufacturers' 
non-compliance with laws 
requiring adequate labelling of 
the toxins involved. A toy safety 
report, which investigates the 
appropriateness and adequacy of 
toy manufacturers' labelling 
regarding age restrictions, is 
issued annually before the 
holiday season to guide parents 
and other consumers in their gift 
purchases. Other annual or 
periodic reports involve 
wastemakers exposing 
overpackaging, rising bank fees, 
and credit bureau actions. 

When issues of national 
concern arise, USPIRG 
provides technical and 
specialized expertise, and 
operates as a national lobbying 
office. Periodically, a state 
lobbyist is also employed. 
Volunteers also conduct letter¬ 
writing campaigns to influence 
legislators. MoPIRG's 
membership of thousands forms 
a loud voice which legislators do 
well to heed. 

Individuals can get involved 
by contributing time as well as 
funds, and MoPIRG suggests a 
contribution of $35 for an annual 
membership (hint hint, it's just 
about that holiday gift season), 
but any contribution greater than 
$15 entitles one to a year-long 
subscription to MoPIRG 
Reports . Volunteers and 
potential members can contact 
MoPIRG by calling 727-2228, 
or dropping by the office at 569 
Melville, Suite 300 - in the 
University City Delmar Loop, 
behind and above D-Zine. 
Personally, I am considering 
working on the toy safety 
investigation - visiting area toy 
stores with a copy of toy 
manufacturers labelling 
requirements legislation and a 
choke tube in hand. What fun! 
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TEU 

continued from page 28 

Article 130r(2) of the TEU 
recognizes the diversity of the 
European Community. While 
the EC is a physically compact 
community, the environmental 
concerns among the states can 
differ significantly. The 
acknowledgement of this 
difference allows the 
Community institutions to 
implement environmental 
measures which will allow the 
EC to achieve a "high level of 
protection" without significantly 
prejudicing individual Member 
States. 

Furthermore, this provision 
emphasizes a preventative 
approach to environmental 
problems and stresses that 
"environmental damage should 
be rectified at the source and that 
the polluter should pay." 
Maastricht Treaty, Art. 130r(2). 
This places a great deal of 
responsibility on the Member 
States to regulate their own 
environment in order to avoid 
liability for damage that may 
result throughout the 
Community due to their 
negligence. However, this 
places a substantial burden on 
Member States which are still 
developing. They may be 
economically restrained by 
having to sacrifice environmental 
protection for industrial 
advancement. 

This preventive objective is 
also achieved through the 
integration of environmental 
protection into other Community 
policies. Minimum levels of 
care would be set for all Member 
States, thus somewhat reducing 
the chance that any one state 
could be a significant source of 
environmental damage. Also, 
Member States are allowed to 
impose their own standards, 
subject to Community approval. 


of the EC is maintained. 
Without this caveat, it is possible 
that better developed Member 
States could implement strict 
environmental standards, on 
imported products for example, 
that would constitute a barrier to 
trade and would thus be 
forbidden under other TEU 
articles. 

Article 130r(3) lists some 
factors which should be 
considered when developing 
Community policy. The one 
most likely to give rise to 
Member State disputes is "the 
balanced development of its 
regions." Maastricht Treaty, 
Art. 130r(3). Given the 
different levels of environmental 
progress occurring in the 
Member States, it is likely that 
the achievement of uniform 
standards of protection will be 
hindered by the present 
disparities. This concern was 
addressed in the Community's 
"Restatement of the Objectives 
and Principles of a Community 

More and more, 
environmental 
concerns are factored 
into the development 
of EC policy 
with an eye 
to the ultimate goal 
of a "Green Europe.” 

Environment Policy," albeit in 
general terms, directing Member 
States to consider the concerns 
of developing countries in their 
environment policies. As briefly 
noted before, lesser-developed 
states will be under stronger 
economic and social constraints 
in adopting environmental 
protection measures that would 
be more easily enforced in the 
more advanced states. While 


under Article 130(t) those 
advanced states can continue to 
progress in the area of 
environmental protection, 
however, the goal of a "Green 
Europe" will be hindered by this 
diversity. 

Article 130s also revised the 
procedural requirements of the 
SEA by allowing proposals to 
pass with the approval of a 
majority of the Council, with a 
few exceptions which would 
remain subject to a unanimous 
vote.6 This alteration helped 
soothe the Member States' fear 
of a stagnant environmental 
policy by allowing 
environmental measures to pass 
more easily without significantly 
lessening the approval of 
individual Member States. 

One of the practical 
considerations that must be 
included in the development of 
an environmental policy is 
funding. This issue is 
addressed, again in general 
terms, by Article 130s(4). This 
provision directs Member States 
"to finance and implement the 
environment(al) policy" without 
prejudicing Community 
measures. Maastricht Treaty, 
Art.. 130s(4). Again, although 
a disproportionate burden may 
be placed on developing states, 
the TEU then attempts to 
mitigate possible discrepancies 
by allowing for the use of 
"temporary derogations and/or 
financial support from the 
Cohesion Fund" in Section 5. 
Maastricht Treaty, Art. 130s(5). 
This fund is aimed at providing 
financial support for 
environmental programs as well 
as the European transport 
infrastructure. Maastricht 
Treaty, Art. 130d. So, while 
individual responsibility is again 
stressed. Community backing is 
still available as an 
environmental safeguard. 
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Yet another twist that the 
TEU put on EC environmental 
policy is the principle of 
subsidiarity. Article 3b permits 
Community action, in areas 
which do not fall under its 
exclusive jurisdiction, only when 
the Member States cannot 
sufficiently address the problem 
themselves. While not 
incorporated into t h e 
environmental title of the TEU, 
the principle is applicable to all 
areas of EC involvement. 
Possible implications of 
subsidiarity include a greater 
deference of the EC institutions 
to Member States’ approach to 
environmental concerns. 
Individual Member State 
responsibility towards the 
environment is expected and 
even relied upon if the issue is 
deemed not to be within the EC's 
jurisdiction. Furthermore, this 
reliance could promote Member 
State sovereignty by giving 
locals a chance to deal with the 
problem. They are potentially 
more informed of the problem. 
However, they also may be 
without the resources to 
effectively remedy the problem. 

While the newly 
amended treaties and agencies 
mark significant steps in the 
recognition of environmental 
concerns and the EC's desire to 
confront environmental 
problems, several obstacles exist 
on the road to a truly cohesive, 
uniform policy. Cultural, 
economic and governmental 
diversity are complications 
which cannot be denied. 
However, the EC has 
acknowledged these issues and 
is making progress towards their 
resolution. More and more, 
environmental concerns are 
factored into the development of 
EC policy with an eye to the 
ultimate goal of a "Green 
Europe." 


1 David Gardner, Brussels' 
green sprouts: Environment 
policy is unlikely to fall victim to 
European decentralization, 
Financial Ti mes(London 
Edition), Oct. 21, 1992, at 18. 

2 Christian Z a c k e r , 
Environmental Law of the 
European Economic Convnunity: 
New Powers Under the Single 
European Act, 14 B.C. Int'l & 
Comp. L. Rev. 249, n. 65 
(1991) (the EC passed over 150 
environmental legislative acts 
between 1973 and 1987). 
^Michael Scott Feeley & Peter 
M. Gilhuly, Green Law Making: 
A Primer on the European 
Community's Environmental 
Legislative Process , 24 Vand. J. 
Transnat'l L. 653 (1991). 
^George Berman et al.. Cases 
and Materials on European 
Community Law, 1106-1107 
(1993) (reprinting sections of the 


"Restatement of the Objectives 
and Principles of a Community 
Environment Policy"). 

5 The Treaty on European Union 
(Maastricht Treaty), Art. 
G(B)(2) (amending art. 2 of the 
EEC Treaty). 

^The following measures would 
be subject to a unanimous vote 
by the Council: 

-provisions primarily of a fiscal 
nature 

-measures concerning town and 
country planning, land use with 
the exception of waste 
management and measures of a 
general nature, and management 
of water resources; 

-measures significantly affecting 
a Member State's choice between 
different energy sources and the 
general structure of its energy 
supply 

Maastricht Treaty, Article 
130s(2). 


Join the ABA's Section 
of Natural Resources, Energy, 
and Environmental Law! 


As a law student, for under $20, you will recieve 
subscriptions to the ABA Journal , Student Lawyer , 
and the Natural Resources and Environment 
magazine. 



Applications are available in Career Services 
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The EC and the Environment: 

An Overview of TEU's Environment Title 


Rich Poulson 


With the Treaty on European 
Union (TEU, a. k. a. the 
Maastricht Treaty) coming into 
effect on November 1, 1993, the 
European Economic Community 
(EEC) has become an even 
stronger player in international 
affairs. As such, the concern for 
an environmentally responsible 
and conscious Europe has come 
to the forefront. The physical 
proximity of the Member States 
and the ineffectiveness of 
uncoordinated Member State 
efforts to improve the 
environment have been the 
primary motivations behind 
Community actions towards the 
environment. These factors, 
coupled with the need for 
Member States to be 
economically competitive within 
the Community, also create 
several obstacles to a cohesive 
policy. The Member States 
themselves recognize this need 
for uniformity as well as its 
economic implications. Without 
a common environmental policy, 
the better developed countries of 
the north will continue to adopt 
stricter standards, leaving the 
poorer southern countries 
behind. This disparity could 
infringe upon the free flow of 
goods, requiring companies to 
comply with several different 
national environmental standards 
instead of one uniform policy.! 

However, it must be kept in 
mind that although the process 
of achieving a political and 
economic consolidation of the 
European Community (EC) 
Member States has been a long, 
hard-fought struggle, explicit 
environmental provisions have 
become incorporated into the 


Community's constitutive ^ 
treaties only recently. Prior to 
1986, the EEC Treaty contained 
no explicit authoritative basis for 
environmental measures. Then, 
the Single European Act (SEA) 
introduced the issue directly and 
proposed policy-making 
powers. This is not to say that 
environmental issues had not 
been addressed or that the EC 
had not taken an active role in 
environmental protection.2 
However, until the SEA, the role 
of the environment had not been 
explicitly codified into E C 
policy. 

Environmental concerns 
have been addressed by the EC 
as early as 1972, when 
Community leaders formulated a 
number of environmental 
principles. This meeting was 
followed by four separate five- 
year environmental action 
programs. Each program 
contained a more complex and 
advanced approach to the 
environment than the previous 
one; shifting the Community's 
focus from correcting existing 
environmental problems to 
preventing future ones. 3 This 
notion was further reflected in 
the provisions of the SEA. 

The SEA marked an 
important step in achieving a 
coordinated EC environmental 
policy by adding a new title on 
the environment to the EC 
Treaty. However, it hindered 
environmental action through its 
demanding procedural 
requirements. The SEA required 
unanimous Council approval of 
environmental proposals. This 
created the fear among Member 
States that protective measures 
would be frequently blocked, 
possibly by the vote of a single 


Member State. Thus, Article 
130(t) was added so that the 
Member States couid implement 
stricter environmental standards 
than those required by the 
Community. 4 

While the basic framework 
for EC environmental policy was 
laid out by the SEA, the TEU 
reworded the provisions 
somewhat, refining their 

objectives and procedures. 
Article 2, the provision 
promoting balanced Community 
growth through the harmonizing 
of Member States' economic 
policies, now requires the 
inclusion of environmental 
considerations when developing 
common market policies.^ The 
general objectives of the EC's 
environmental policy are laid out 
in Article 130r(l) of the TEU. 
These objectives include 
concerns for human health, the 
rational use of natural resources 
and the promotion o f 
international cooperation to fight 
global as well as regional 
environmental problems. While 

The EC's general 
objectives include 
concerns for human 
health, rational use 
of natural resources 
and the promotion of 
international 
cooperation to fight 
global as well as 
regional environmental 
problems. 

these goals are extremely vague 
and generally inherent in any 
environmental policy, the 
subsequent article provisions 
help refine the EC's approach to 
the environment. 

continued on page 26 
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